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4000- 01-U

DEPARTMENT OF EDUCATION

34 CFR Part 303

RIN 1820 - AB59

Early Intervention Program for Infants and Toddlers With

Disabilities

AGENCY: Office of Special Education and Rehabilitative

Services, Department of Education.

ACTION: Final regulations.

SUMJARY: The Secretary issues final regulations governing

the Early Intervention Program for Infants and Toddlers

with Disabilities. These regulations are needed to reflect
changes made to the Individuals with Disabilities Education

Act, as amended by the | ndividuals with Disabilities

Education Improvement Act of 2004 (Act or IDEA).

DATES: These regulations are effective on [INSERT DATE 30

DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER].
FOR FURTHER INFORMATION CONTACT:

Alexa Posny, U.S. Departme nt of Education, 550 12 th Street,
SW, Potomac Center Plaza, room 5107, Washington, DC 20202 -
2641. Telephone: (202) 245 - 7605. If you use a
telecommunications device for the deaf (TDD), you may call

the Federal Relay System (FRS) at 1 - 800- 877-8339.

Indi viduals with disabilities may obtain this document in
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an alternative format (e.qg., braille, large print,
audiotape, or computer diskette) upon request to the
contact person listed under FOR FURTHER INFORMATION
CONTACT.
SUPPLEMENTARY INFORMATION: These reg ulations implement
changes in the regulations governing the Early Intervention
Program for Infants and Toddlers with Disabilities
necessitated by the reauthorization of the IDEA.

On May 9, 2007, the U.S. Department of Education (the
Department) published a notice of proposed rulemaking in

the Federal Register (72 FR 26456) (NPRM) to amend the

regulations governing the Early Intervention Program for
Infants and Toddlers with Disabilities. In the preamble to
the NPRM, the Secretary discussed, on pages 2645 6 through
26496, the changes proposed to the regulations for this
program, which regulations are set forth in 34 CFR part
303.

In these regulations, the Department is amending and
finalizing the regulations proposed in the May 2007 NPRM,
except in the main tenance of effort (MOE) provisions
(proposed §303.225) (which i mplement Part CO6s
not supplant requirements) . The Department  plans to obtain
additional public input and conduct further rulemaking in

th is area.

suppl e
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Due to the economic changes that many States have
experienced since the publication of the NPRM in May 2007 ,
the Department has received many informal inquiries
requesting guidance on the MOE provisions in the Part C
regulations (which implement the supplement not supplant
requirements un  der Part C of the Act). States also have
expressed concern about their ability to meet the MOE

requirements and their continued participation in the Part

C program. In response to these concerns, t he Department
intends  to issue a separate NPRM and seek i nput from the
public on the MOE provisions. Accordingly, these final

regulations continue in 8303.225 the MOE requirements in
current 8303.124.

Major Changes in the Regulations

The following is a summary of the major changes in
these final regulations from the regulations proposed in
the NPRM (the rationale for each of these changes is

discussed in the Analysis of Comments and Changes section

of this preamble):

Subpart A -- General

Definitions

1 The definition of multidisciplinary in 8303.24 has

been revise  d with respect to the individualized family

service plan (IFSP) Team composition to require the
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parent and two or more individuals from separate
disciplines or professions with one of these
individuals being the service coordinator.
1 Revised §303.25(a) and new §303.321(a)(5) and (a)(6)
clarify that in the case of a child who is limited

English proficient, native language means the language

normally used by the parents of the child except that

when conducting evaluations and assessments of the

child, qualifie d personnel determine whether it is
developmentally appropriate to use the language

normally used by the child. Additionally , we have
removed the requirement in proposed §8303.25(a)(2) that

the native language of the parents be used in all

direct contact w ith the child.
1 We have revised the definition of personally
identifiable information in §303.29 to cross -

reference, with appropriate modifications, the
definition of that same term contained in the
regulations under the Family Educational Rights and

Privac y Act (FERPA) in 34 CFR 99.3, as amended.

1 New 8303.32 adds to these regulations a definition of

scientifically based research , Which cross - references,

with appropriate modifications, the definition of the

same term contained in section 9101(37) of the
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Elementary and Secondary Education Act of 1965, as
amended (ESEA).

Subpart C -- State Application and Assurances

Application Requirements

T Section 303.203(b)(2) <clarifies that t
application must include, as part of coordination of
all resources, those methods the State uses to
implement the payor of last resort requirements in
8303. 511.
1 Revised §303.208(b), regarding public participation
policies and procedures, requires lead agencies to
hold public hearings, provide at | east
notice for t he hearings, and provide a public comment
period of at least 30 days before adopting any new or

revised Part C policies or procedures.

1 Revised §303.209(b)(1)(i) (proposed §303.209(b)(2)(i))
requires that, for toddlers with disabilities who may
be eligible for preschool services under Part B of the
Act, the lead agency notify (consistent with any opt -
out policy adopted by the State under §303.401(e)),
not only the local educational agency (LEA) where the
toddler resides, but also the State educational agency

(SEA), and revise the timeline for the notification to
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occur not fewer than 90 days before the toddl erds

third birthday.

1 New 8303.209(b)(1)(ii) clarifies that if the lead
agency determines a child to be eligible for Part C
services between 45 and 90 days prior to the toddl er o0:c
third birthday, the lead agency must notify
(consistent with any opt - out policy adopted by the
State under §303.401(e)), not only the LEA where the
toddler resides, but also the SEA, as soon as possible

after the toddl er 0 gdewiminaionbi | i t

1 New §303.209(b)(1)(iii) provides that if a child is
referred to the lead agency fewer than 45 days before
that toddlerdés third birthday, the | ead a
required to conduct the initial evaluation,
assessment, or IFSP meeting, and if that child may be
eligible for preschool services or other services
under Part B of the Act, the lead agency, with the
parental consent required under 8303.414, must refer

the toddler to the SEA and appropriate LEA.

1 Revised 8303.209(d)(2) clarifies that t he transition
plan is not a separate document, but is included in
the IFSP.

1 New 8303.209(e) clarifies that a transition conference

under 8303.209(c) or meeting to develop the transition
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plan under 8303.209(d) must meet the IFSP meeting
requirements in 883 03.342(d) and (e) and 303.343(a)
and that this conference and meeting may be combined.

1 New 8303.209(f) clarifies when and what transition
requirements in 8303.209 apply to toddlers with
disabilities, including toddlers in a State that
elects to offer Part C services beyond age three under
§303.211.

1 Revised §303.211(b)(6) clarifies the transition
requirements that apply to children receiving services
under 8303.211 as they transition to preschool,

kindergarten or elementary school.

1 Proposed §8303.225 has been re vised to include the MOE
requirements in current §303.124 . The Department
intends to issue an NPRM on the MOE provisions and

provide an opportunity for the public to comment on
the proposed rule.

Subpart D & Child Find, Evaluations and Assessments, a nd

Individualized Family Service Plans

General
1 New 8303.300 identifies the major components of the
statewide comprehensive, coordinated,
multidisciplinary interagency system by specifically

distinguishing between pre - referral activities (public
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awareness a nd child find), referral, and post - referral
IFSP activities (including screening, evaluations,

assessments, and IFSP development, review, and

implementation).

Pre - referral Procedures

1 Revised 8303.301(c) (proposed §8303.300(c)) requires
each lead agency, a s part of its public awareness
obligation, to provide for informing parents of
toddlers about preschool programs under section 619 of
the Act not fewer than 90 days prior to t

third birthday.

1 Revised new 8303.302(c)(1)(ii) (proposed
§303.301(c) (1)(ii)) adds the following two programs to
the list of programs with which the lead agency must
coordinate its child find efforts: (1) the Childrenoés
Health Insurance Program (CHIP) and (2) the State
Early Hearing Detection and Intervention (EHDI)
system .  Since the publication of the May 2007 NPRM,
the name of the State Childrends Health I nsuran
Progbam (S -Chip) was changed to the AChil drends H

Insurance Program (CHIP) .0 This change is reflected

in these final regulations.

1 Revised §303.303(a)(2)( I) requires primary referral

sources to refer a child to the Part C pr
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soon as possible but 1T n no case more than
after identification.

Post - Referral Procedures

1 New 8303.310 (proposed §303.320(e)(1)) requires that,
within 45 days after the lead agency or early
intervention service (EIS) provider receives a
referral of a child, the screening (if applicable),
initial evaluation, initial assessments (of the child
and family), and the initial IFSP meeting for that

child must be completed (45 - day timeline).

1 New 8303.310(b)(2) adds an exception to the 45 - day
timeline if the parent has not provided consent to the
initial screening, evaluation, or assessment of the
child, despite documented, repeated attempts to obtain
parental consent. Revised 8303.310(c) (proposed
8303.320(e)(2)) requires the lead agency to ensure
completion of the initial evaluation, assessments, and
IFSP meeting as soon as possible after parental
consent is provided.

1 Revised §303.320 (proposed §303.303) requires the lead
agen cy to provide notice to parents of its intent to
screen and clarifies that, at any time during the

screening process, a parent may request an evaluation.
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1 Revised §303.321(a)(2)(i) (proposed §303.320)

clarifies that (1) the term initial evaluation refers

to the evaluation of a child that is used to determine
his or her initial eligibility under Part C of the Act

and (2) the term initial assessments refers to the

assessment of the child and the family assessment that

are conducted prior to thedeSPoeetihgd s first
1 New 8303.322 clarifies that the prior written notice

requirements in 8303.421 apply when the lead agency

determines, after conducting an evaluation, that a

child is not an infant or toddler with a disability.
1 Revised §303.342(e) requires early intervention

services to be provided as soon as possible after

parental consent.

Subpart E -- Procedural Safeguards

Confidentiality of Personally Identifiable Information and

Early Intervention Records

1 New 8303.404(d) requires that the general notice
provi ded to parents by the lead agency specify the
extent to which that notice is provided in the native
languages of the various populati on groups in the

State.

10
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T Section 303.405(a), regardingtoa parentos
inspect and review any early intervention record s and
the timeline the lead agency must follow any time a
parent makes such a request, is revised to require
that the participating agency must comply with a
parent6s request without unnecessary del
case more than 10 days after the parent makes the
request to inspect and review records.
1 New 8303.409(c) requires the participating agency to
provide at no cost to the parent, a copy of each
evaluation, assessment of the child, family
assessment, and IFSP as soon as possible after each
IFSP meeting.
9 Section 303.414(b) sets forth the specific exceptions
to the parental consent required before a
participating agency may disclose personally
identifiable information under these regulations.
91 Proposed 8303.414(d), regarding limited disclosures of
personall y identifiable information in early
intervention records that may be sought by Protection

and Advocacy (P&A) agencies, has been removed.

11
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Parental Consent and Surrogate Parents

1 Section 30 3.420(c) Is revised to indicate that a lead

agency may notuse the due process hearing procedures

under this part or under Part B of the Act to

chall enge a parentodés refusal

required under 8303.420(a), which includes consent for

evaluations and assessments.

1 New 8303.422(g), concerning lead agency resp

concerning surrogate parents, adds a 30 - day timeline

requirement regarding the |
make reasonable efforts to ensure the assignment of a
surrogate parent after a public agency determines that

the child needs a surrogate p arent.

Dispute Resolution Options

1 New 8303.437(c) permits the due process hearing
officer, in a State that elects to adopt the Part C
due process hearing procedures under §303.430(d)(1),
to grant specific extensions of time beyond the 30
timeline at th e request of either party.

1 Section 303.446 is revised to permit, but not require,
the lead agency to establish procedures that would
allow any party aggrieved by the findings and decision
in the due process hearing to appeal to, or request

reconsideration of the decision by, the lead agency.

12
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Subpart F -- Use of Funds and Payor of Last Resort

1 Section 303.520(a) establishes three new requirements
that are designed to provide important protections for
parents of infants and toddlers with disabilities
balanced against the need for States to have access to
public benefits and public insurance to finance Part C
services while implementing the system of payments,
coordination of funding sources, and payor of last
resort requirements under Part C of the Act . Under
this section, a State must obtain a paren
prior to requiring a parent to enroll in a public

benefits or insurance program or if the use of funds

from a public benefits or insurance program imposes
certain costs on the parent . This section also

requires a State to provide written notice to parents
of applicable confidentiality and no - cost protections

if the State lead agency or EIS provider or program

uses public benefits or insurance to pay for Part C

services.
1 Section 303.521(a) is revised to p rovide th  atthe
Statebds system of payments policies must

Stateds definition of abi Indicatgwhero pay and
and how the agency makes its determination regarding

the parentédés ability or inability to pay.

13
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1 A new 8303.521(e) is added to address a parento
procedural safeguard rights tendoer a St ate
payments .

Subpart G -- State Interagency Coordinating Council

1 Proposed 8303.601(a), which states that a parent
member on the Council may not be an employee of a
public or private agency involv ed in providing early

inter vention services, has been removed.

1 New 8303.605(c) permits the Council to coordinate and
collaborate with the State Advisory Council on Early
Childhood Education and Care, which is required to be
established by States under the Improving Head Start
for School Readiness Act of 2007.

Subpart H 0OFederal and State Monitoring and Enforcement;

Reporting; and Allocation of Funds

1 Section 303.702(b) has been revised to indicate that
the State annual reporting to the public, on the
performa nce of each EIS program in relation to the
St at e Anaual Performance Report ( APR targets must
be fias soon as practicable but no | ater t
foll owing the Stateds AoRNR Secratiryni ssi on
These final regulations contain additional changes

from the NPRM that we explain in the following Analysis of

Comments and Changes

14
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Analysis of Comments and Changes

Introduction

In response to the invitation in the NPRM, more than
600 parties submitted comments on the proposed regulations.
An analysis o f the comments and of the changes in the
regulations since publication of the NPRM immediately
follows this introduction. The perspectives of parents,
individuals with disabilities, early intervention
providers, State and local officials, members of Congr ess,
and others were useful in helping identify where changes to
the proposed regulations should be made, and in formulating
many of the changes. In light of the comments received, a
number of significant changes are reflected in these final
regulations.

Substantive issues are discussed under their
corresponding subpart. References to subparts in this
analysis are to those contained in the final regulations.
The analysis generally does not address --

@) Minor changes, including technical changes made

tothe language published in the NPRM;
(b) Suggested changes the Secretary is not legally
authorized to make under applicable statutory

authority; and

15
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(©) Comments that express concerns of a general

nature about the Department or other matters that

are not directly relev ant to these regulations,

including requests for information about
innovative early intervention methods or matters
that are within the purview of State and local
decision - makers.

Subpart A -- General

Purpose and Applicable Regulations

Purpose of the early intervention program for infants and

toddlers with disabilities (§303.1)

Comment A few commenters recommended revising the title
of A303.1 to replace dAearly i
Aearly intervention system. o
the worydstiesmd i s consistent wi
Act, other recent regulatory changes, and the intent of
coordinated interagency efforts.

Discussion : The title of this section refers to the

overall purposes of the Federal early intervention program

that the Department administers under Part C of the Act and
is being implemented through these regulations. The term

is not intended to refer to the early intervention systems

that States must develop and implement under Part C of the

16
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Act. Therefore, the title of this section has not been
changed.
Changes: None.

Purpose of the early intervention program for infants and

toddlers with disabilities (8303.1(d))

Comment One commenter suggested that the list of

historically underrepresented populations in §303.1(d) be
revised to include infants and toddlers with disabilities

who are wards of the State and homeless children. Other

commenters recommended that we include infants and toddlers

in foster care in this list.

Discussion : The historically underrepresented populations

listed in 8303.1(d) are the same as those listed in section
631(a)(5) of the Act, which refers to the need to enhance
capacity to identify, evaluate, and meet the needs of all
children, including historically underrepresented
populations, parti cularly minority, low - income, inner - city,
and rural children, and infants and toddlers in foster
care.
The list in 8303.1(d) is not exhaustive. Rather, this
list provides examples of historically underrepresented
populations, for whom State and local ag encies and EIS
providers need to improve services. For this reason,

including children who are wards of the State and homeless

17
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children in 8303.1(d) is not necessary. We also note that
other sections of the Act and these regulations identify
specific chi Id find and other responsibilities of States
for identifying, evaluating, and meeting the needs of
children who are homeless and wards of the State. For
example, 8303.101(a)(1)(ii) through (a)(1)(iii) requires a
State, as a condition of receiving Part C f unds, to provide
an assurance that the State has adopted a policy to make
appropriate early intervention services available to
infants and toddlers with disabilities who are homeless and
their families and infants and toddlers with disabilities
who are war ds of the State.
Concerning the specific comment that infants and
toddlers in foster care should be included in the list, we
note that the |list in A303.1(d) already incl
and toddlers in foster care. o
Changes: None.

Eligible recipients of an award and applicability of this

part (8303.2)

Comment One commenter indicated that tribal programs and
tribal governments should be included in the list of
eligible recipients of an award in 8303.2.

Discussion : Section 303.2 provides that the Secre tary of

the Interior is an eligible recipient of funds under Part C

18
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of the Act. Under section 643(b)(2) of the Act, the
Department of Interior, through the Bureau of Indian
Education, distributes Part C funds to Indian entities that
are eligible to receiv e services and funding from the
United States. Under section 643(b)(1) of the Act, the
Department must distribute Part C funds that are used by
tribal programs and governments to the Secretary of the
Interior and not directly to tribal programs and

govern ments. Therefore, it would be inappropriate to list
these entities as eligible recipients.

Changes: None.

Applicable regulations (8303.3)

Comment Some commenters expressed concern with and were

confused by the multiple terms used to refer to early

in tervention records across the subparts. The commenters

noted, for example, that the proposed regulations use the

terms APart C records, o0 fAearly intervention
feducation records, 0 and Athe records. o

Discussion : We agree that using multiple terms to refer to

early intervention records is confusing and, therefore, we

have changed all references to APart C recor
records, 0 and Athe recordso in this part to
intervention records. o Additionally, we hav
paragraph (b)(2) to 8 303.3 to indicate that any reference

19
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to Arecordso or fAeducation recordso in the a
regulations means the early intervention records under this

part.

Changes: We have changed all references to AP
records, 0 feducation recor dss @ iamdt hiitshe r eco
part to fiearly intervention records. o Conse
reference to APart C recordso in A303.401(hb)
confidentiality procedures and the parents?©o
inspect and review all Part C records, has been changed to

APart d yeairntervention records. o Al so, the
phrase fAeducation recordso has been changed
intervention recordso in A303.403(b), regard
definition of early intervention records; 8303.405(a),

regarding parentso6 right to access such reco
8303.405(b), regarding what the right to inspect and review

early intervention records includes; 8303.406, regarding

the record of access; 8303.407, regarding records on more

than one child; 8303.408, regarding the requirement that

agencies must provide pa rents, upon request, a list of the

types and locations of early intervention records

collected, maintained, or used by the agency; 8303.410(a),

regarding amendment of records at the parent
8303.411, regarding the opportunity for a hearing to

challenge information in early intervention records.

20
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Finally, the references to fAthe recordso
foll owing regulations have been replaced wit
intervention recordso: A303.7(b), regarding
of consent; 8303.310(c)(1), regarding t he documentation of

exceptional circumstances that may delay the evaluation and

initial assessment of a child; §303.405(b)(1), regarding

parentsd6 right to a response to reasonable r
explanations and interpretations of early intervention

records;, A303.405(b)(2), regarding parentsod rig
request that a participating agency provide copies of early

intervention records; A303.405(b)(3), regard
right to have a representative of the parents inspect and

review the early intervention record s; 8303.406, regarding

the maintenance of a record of parties obtaining access to

early intervention records; 8303.412(b), regarding the

right of parents to place a statement commenting on

information or disagreeing with the decision of the agency

followin g a hearing to challenge information in early

intervention records; 8303.412(c), regarding the

mai ntenance of any such explanation in the c
8303.412(c)(1), regarding the length of time any

explanation must be maintained as part of the early

i ntervention records; 8303.412(c)(2), regarding the

disclosure of any explanation placed in the early

21
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intervention records, and 8303.414(b)(  2) regarding the
modification provisions in applying the exceptions under
FERPA to the Part C program.

Additionally , we have added 8303.3(b)(2) to indicate

that any reference to feducation recordso in

Afearly intervention recordso under thi

Eligible recipients of an award (proposed 8303.2) and

limitation on eligible children (current §303.4)

Comment Many commenters opposed our proposal to remove
current 8303.4, which provides that Part 303 does not apply

to any child with a disability who is receiving a free

appropriate public education (FAPE), in accordance with the

Part B regulations in 34 CFR pa rt 300. The commenters
stated that this long - standing provision was an important
component of State EIS systems for children who are

transitioning from services under Part C of the Act to

services under Part B of the Act. One commenter suggested
retainin g current 8303.4 because the regulation helped to
clarify that children receiving Part C services do not also

receive FAPE under Part B of the Act. The commenter also
indicated that it is important to clarify to whom the Part
C regulations apply.

Discus sion : We agree with the commenters and have included

the language from current 8303.4 in a new paragraph (b)

22
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under 8303.2 to clarify that the regulations in Part 303 do
not apply to a child with a disability who is receiving
FAPE under Part B of the Act.

We also have modified this provision to identify the
entities that must comply with Part 303. Part 303 applies
to the lead agency and any EIS provider that is part of the
Part C statewide system of early intervention required of
each State in section s 634 and 635 of the Act, regardless
of whether the EIS provider receives funds under Part C of
the Act. Part 303 also applies to each child referred to
Part C, as well as to infants and toddlers with
disabilities (i.e., children determined eligible for
services under Part C of the Act) and the families of these

children, consistent with the definitions of child in

8303.6 and infant or toddler with a disability in 8303.21.

Changes : We have revised the title of 8303.2 to read

AElI 1 gi bl e reci pi en tdandagplicability ohthisa

part. o We have added a new paragraph
the provisions of Part 303 apply to the lead agency and any

EIS provider that is part of the Part C statewide system of

early intervention services, regardless of whethe r that EIS
provider receives funds under Part C of the Act, and to all

children referred to the Part C program and infants and

toddlers with disabilities and their families. New

23
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paragraph (b) also provides that Part 303 does not apply to
a child with a di sability receiving a free appropriate
public education or FAPE under 34 CFR part 300.

At - risk infant or toddler (8303.5)

Comment Two commenters supported the proposed definition

of at - risk infant or toddler in §8303.5. Other commenters

recommended revis  ing the definition to expand the list of

factors that could cause an infant or toddler to be

considered at - risk. The suggested factors included

exposure to lead paint, alcohol abuse, fetal alcohol

syndrome, abandonment, post - natal drug exposure,

homelessn ess, and family violence. One commenter suggested

the |Iist of factors be preceded by the phras
but not | imited to. oo

Discussion : The list of factors that may contribute to an

infant or toddler being considered at - risk for a
developmental dela y included in 8303.5 is not meant to be
exhaustive. We have not expanded this list further because

8303.5 provides a sufficient number and range of factors

that a State may include in its definition of at - risk

infant or toddler for each State to understan d the scope of

the regulation. Further, 8303.5 provides discretion and

flexibility for each State to define at - risk infant or

toddler  and determine the factors that may contribute to an
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infant or toddler being considered at - risk for a
developmental delay in light of the unique needs of the
St at e 6 sriskapopulation. Therefore, revising the

definition of at - risk infant or toddler to expand the list

of factors included in the definition is not necessary.
For clarity, we have replaced Hhe phrase
which precedes the list of factors, with the word
Ai ncluding. 0 We note that tilclededehdi ni ti ons o
including in 8303.18 clarify that the items named in a
particular list are not all of the possible items that are
covered, whether like or unlike the ones named. This
change clarifies that the list of factors is not
exhaustive.
Changes : We have replaced the phrase fAsuch asi{
word fAincluding. o
Comment A few commenters expressed concern that Federal
funding of Part C of the Act is not suff icient to serve at -
risk infants and toddlers and that the inclusion of 8303.5
may give parents the impression that early intervention
services are available for at - risk infants and toddlers,
when these services are not always available.

Discussion : The st  atute permits, but does not require,

States to offer services to at - risk infants and toddlers.

A definition of at - risk infant or toddler IS necessary to
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guide implementation by States that choose to provide early

intervention services to at - risk infants a nd toddlers. If

a State chooses to provide these services, the State,

pursuant to 8303.204(a), must provide a definition of at -

risk infant or toddler and a description of the services

available to these children in the information the lead

agency provides to parents and primary referral sources

through the Stateb6s public awareness progr an
under 8303.301. For those States that choose to provide

Part C early intervention services to at - risk infants and

toddlers, the definition of at - risk infant or toddler in

8303.5, which aligns with the statutory definition,
provides the information States need to meet the Part C
requirements.

Changes: None.

Comment None.

Discussion : As proposed, the definition of at - risk infant

or toddler provided that , at the Statebds discretion, ;

risk infant or toddler may include an infant or toddler who

is at risk of experiencing developmental delay because of

biological and environmental factors, including those

listed in the proposed definition. We have deter mined that
this language should be clarified to provide that the term

at - risk infant or toddler may include an infant or toddler
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who is at risk of experiencing developmental delays due to
biological or environmental factors. We have made this
change to cl arify that States are not required to ensure
thatan at - risk infant or toddler is at risk due to meeting
both types of factors.

Changes: We have replaced the phrase "biological and

environmental” with "biological or environmental” in the

definition of at - risk infant or toddler

Child (§303.6)

Comment One commenter expressed concern that the

definition of child in 8303.6 could be misinterpreted to

mean that an infant or toddler under age three would not

meet the definition. Another commenter stated that 8303.6
should not be included in the regulations because there is

no requirement that early intervention programs serve

children over the age of three.

Discussion : The term child , as used in Part C of the Act,

means an individual under the age of six. Th is is a broad
definition that includes children with or without

disabilities under the age of three (including infants and

toddlers with disabilities) and children with or without

disabilities ages three and older. While the commenter is

correct that Stat es are not required to provide early

intervention services under Part C of the Act to a child

27



Note: Thisdocument has been delivered to the Offideedetiag Registaut has not yet been scheduled for
publicatiolhe official version of this document is the document that is pulbledtedliRévgster

over the age of three, a State may elect, under 8303.211,
to make early intervention services available to children
ages three and older who are eligible for serv ices under
section 619 of the Act and previously received early
intervention services under §303.211 until the child
enters, or is eligible under State law to enter,
kindergarten or elementary school. Nothing in 8303.6 or
these regulations requires a Stat e to serve children with
disabilities beyond age three under Part C of the Act.
Additionally, requirements in these regulations, such
as the evaluation and assessment requirements in 8303.321,
apply to a child who is referred to the State Part C
program bu tis determined not to be eligible as an infant
or toddler with a disability. Thus, including a definition

of child in the regulations is necessary, and this

definition is clear in its inclusion of infants and
toddlers under the age of three.
Changes: None.

Developmental delay (§303.10)

Comment A few commenters suggested amending the

definition of developmental delay . One commenter

recommended that the definition be revised to specifically
reference infants and toddlers with mild disabilities.

Another commenter recommended that the regulations clarify
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that any definition of developmental delay that the State

adopts in response to public comments should not exclude

from eligibility children who are eligible under the

St at e 0 s-ewpsting definition of developmental delay.

Discussion : These comments are addressed in our discussion

of the comments on §303.111.
Changes: None.

Early intervention service program (8303.11) and early

intervention service provider (8303.12)

Comment A few commenters exp ressed concern with the use

of the term early intervention service program throughout

the proposed regulations. One commenter suggested that the

terms Aearly intervention service programo (
and Aearly intervention service grovider o (E
were not used consistently throughout the proposed

regulations, that the use of these terms was confusing,

that the terms were sometimes used incorrectly, and that

the terms did not align with the reporting requirements

outlined in 88303.700 through 30 3.702. Another commenter

recommended changing all references to AEI So
regul ations to AElI 0 because AEI SO0 is a term

of the Act and has a different meaning under the Part B

regulations.
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Discussion We do not agree that the terms fdear
intervention service programo and dearly int
service providero are used inconsistently or

throughout the regulations, or that the terms do not align
with the reporting requirements outlined in §8303.700

through 303.702. An early inte rvention service program , as

defined in 8303.11, is the entity designated by the lead
agency for reporting purposes under sections 616 and 642 of
the Act and under §8303.700 through 303.702; whereas an

early intervention service provider , as defined in 830 3.12,

is an entity (whether public, private, or nonprofit) or
individual that provides early intervention services under
Part C of the Act , Whether or not the entity or individual
receives Federal funds under Part C of the Act.
Changing the abbrleSo atoronpiiEposes of
referencing early intervention services is not necessary.
AEI SO0 i s t hs#anding, canmonly accepted abbreviation
used in the field of early intervention and we do not
anticipate any confusion by the abbreviation
useinp rograms administered under Part C of the Act.
Changes: None.

Early intervention service provider (8303.12)

Comment One commenter requested that the Department

revise the regulations to clarify the distinction between
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Aearly intervention sesowiase WwsediiderPart C o
t he Act and firelated services providerso as
of the Act.

Discussion : Parts B and C of the Act have different

purposes, eligibility criteria, and requirements and the

services required by each program are already defin edin
each part respectively. Part C of the Act requires States

to make available to infants and toddlers with disabilities

early intervention services to meet their developmental

needs. The terms early intervention services and EIS

provider  are defined in the Part C regulations,
respectively, in 8303.13 and §303.12.

Part B of the Act requires States to make available to
children with disabilities a free appropriate public
education or FAPE, which includes special education and

related services. The ter m related services is defined in

the Part B regulations in 34 CFR 300.34 as supportive

services that are required Ato assist a chil
di sability to benefit from special educati on
transportation and developmental, corrective, and other

supportive services. The term fArel ated serv
is not defined in the Part B regulations.

While many examples of early intervention services

under Part C of the Act, including occupational therapy and
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speech - language pathology services, are the same as the
examples of related services under Part B of the Act, there

are potential differences between related services and

early intervention service s, based on differing ages of the
populations served and purposes of the programs.

Therefore, itist he Department dsthatthes i t i on
regulations for Part B and Part C of the Act, and

specifically the definitions of related services , early

intervention services ,and early intervention service

provider , distinguish sufficiently between the roles and
funct ions of a related services provider under Part B of
the Act and an early intervention service provider under
Part C of the Act.

Changes: None.

Early intervention services, general (8303.13(a))

Comment One commenter recommended changing the defined

term early intervention services to fearly interventiono

that readers would not confuse early intervention services
under Part C of the Act with the early intervening services
described in 34 CFR 300.226 of the Part B regulations.

Discussion : The term early intervention services , defined

in A303.13(a), mirrors the term fearly inter
serviceso referenced throughout Part C of th

order to remain consistent with the statutory language, we
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have not changed the term early intervention services

with in this part.
Changes: None.
Comment One commenter recommended that we modify the

definition of early intervention services to reflect the

provisions in 34 CFR 300.324(a)(2) of the Part B

regul ations, which require a childbés individ

education p  rogram (IEP) Team consider special factors when
devel oping a childés | EP.

Discussion : We address this comment in our discussion of

the comments on §8303.342.

Changes: None.

Comment Two commenters recommended that, when describing
the purpose of early i ntervention services in general, we
retain the language that these services must be designed to

s e r v ehe iieeds of the family related to enhancing the

chil dés devel opmento that is in current
commenter stated that m eeting family needs i s a key
component of an early intervention system and should be
addressed routinely in IFSP development, rather than only

upon family request.

Discussion : Proposed 8303.13(a)(4) provided that early

intervention services are developmental services that a re

designed to meet the developmental needs of an infant or
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toddler with a disability, and, Afas requeste
family, the needs of the family.o We agree
commenters that our inclusion of the | anguad

by the familyo c outekdtdreean thataddrepsing

the needs of a family of an infant or toddler with a

disability is not an essential component of early

intervention services under Part C of the Act. This was

not our intention in proposing this language. Therefore,

forclar ity we have removed this phrase from §303.13(a)(4).

Changes : We have removed the phrase fias reques
familyo from A303.13(a)(4).

Comment A few commenters recommended adding the word

ilanguageo in A303.13(a)(4)((iii) regarding c
devel opment because communication and language have

separate meanings and the regulations should make that

distinction.

Discussion : The list of developmental areas in

8303.13(a)(4) reflects the requirements in section

632(4)(C) of the Act. T positiobisthad r t ment 6 s
communication is a broader developmental area than language

but that it includes language, and thus no further change

IS necessary.

Changes: None.
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Comment One commenter recommended clarifying in

§303.13(a)(4)(iv), which identifies soc ial or emotional

development as an area in which early intervention services

may be provided, the differences between the terms social

development and emotional development because they are

separate developmental processes. Another commenter

recommendeda ddi ng Asocial skillso to the list of
developmental areas in §303.13(a)(4).

Discussion : Social and emotional development are two

distinct developmental areas. Therefore, section

632(4)(C)(iv) of the Act and 8303.13(a)(4)(iv) use the term

Aor 06 t o meakthat iy intervention services may

address a childés needs in either devel opmen
Consequently, we do not agree that further clarification of

these areas is necessary. Concerning the request to add

social skills to §303.13(a)(4), the term so cial or

emotional development includes the acquisition of

developmental skills, such as social skills. Thus, adding

Asocial skillsd to the devel opmental areas i
8303.13(a)(4) is not necessary.

Changes: None.

Comment  None.

Discussion : Were al i ze that the term Aearly interyv

should have been included before the word fAs
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8303.13(a)(5), which provides that developmental services

must meet the standards of the State in which the services

are provided, including the requirements o f Part C of the

Act . We have added the phrase fearly interyv
the word fiservices. 0

Changes: We have revised 8303.13(a)(5) to include the

phrase fiearly interventiono before the word
Where appropriate, we have made similar changes throughout

the regulations.

Comment One commenter requested that the Department amend

8303.13(a)(8) to require that specific services and methods

be provided in natural environments to the maximum extent

appropriate. Additionally, the commenter suggeste d that we

add the phrase fAand based on the childés dev
needs and chronological ageo to A303.13(a)(S8
word fAappropriate. o

Discussion : Section 303.13(a)(8) references the definition

of natural environment in 8303.26, which provides tha t
natural environments are settings that are natural or
typical for a same - aged infant or toddler without a

disability and may include the home, community, or other
settings that are typical for an infant or toddler without
a disability. Additional natura | environment requirements

are in 88303.126 and 303.344(d)(1)(ii) and we have added,
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in 8303.13(a)(8), a cross - reference to both of these

regul ations. Section 303.126 requires

system include policies and procedures to ensure that early

I ntervention services are provided in natural environments

to the maximum extent appropriate. Section

303.344(d)(2)(ii), regarding IFSP content, requires that

the I FSP Team include on the childobés |
each early intervention service is pro vided in the natural
environment for that child or service to the maximum extent
appropriate or a justification, based
outcomes, when an early intervention service is not

provided in the natural environment for that child. In

light of these other regulatory provisions, amending the

language regarding natural environments in 8303.13(a)(8) to

reference specific early intervention services or methods

of delivering early intervention services is not necessary.

With regard to t he cggestioathdtweradds s u

t hat

FSP

on

t

the phrase fiand based on the childbés devel

a

h e

0p

to A303.13(a)(8) after the word fdappropriate

8303.13(a)(4) already provides that early intervention

services must be designed to meet the developmental needs

of an infant or t oddler with a disability. Therefore,

adding Aand based on the childbés devel

be repetitive and thus not necessary. Adding the phrase
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Aand based on the childbs chronol ogi cal ageo
8303.13(a)(8) also is not necessary because the defin ition

of natural environments in 8303.26 includes environments

that are Anatwural or typagedidfantfoor a s ame
toddl er without a disability. o This definit
account the comparability to same - aged peers as well as the

chronological age o f the child in the context of natural

environments. The Secretary believes that the natural

environments provisions in these regulations address

sufficiently and appropriately the issues raised by the

commenter.

Changes: We have added in §303.13(a)(8) a cross - reference
to §303.344(d).

Comment One commenter requested that we clarify in the

definition of early intervention services that EIS

providers who work with infants and toddlers with

disabilities and their families should focus their services

on ens uring that family members and children have the tools
needed to continue developing the skills identified in the

IFSP whenever a learning opportunity presents itself even
when a teacher or therapist is not present.

Discussion : Section 303.344(d) require s the IFSP to

include the early intervention services that are necessary

to meet the unique needs of the child and family to achieve
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the results or outcomes identified in the IFSP. If the

IFSP Team determines that a child or family needs services
to help  the child learn when a teacher or therapist is not
present, then that outcome, and services to meet that
outcome, must be included in the IFSP. This individualized

approach, in which appropriate outcomes and services are

(@}

determined by the IFSP Team in lig ht of each chil d
needs, is appropriate and is addressed sufficiently under
this part. Therefore, clarifying the definition of early
intervention services, as requested by the commenter, is
not necessatry.
Concerning the comment about providing fam ily members
with the necessary tools to help an infant or toddler with
a disability learn even when a teacher or therapist is not
present, we agree that EIS providers should work with the
parents of an infant or toddler with a disability so that
the parent s can continue to assist the child whenever a
learning opportunity occurs. However, in addition to the
reasons stated, adding language to 8303.13 as requested is

not necessary because the definition of EIS provider in

8303.12(b)(3) specifies that such pro viders are responsible
for consulting with and training parents and others
concerning the provision of early intervention services

described in the IFSP of the infant or toddler with a
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disability. Additionally, this consultation and training

will provide family members with the tools to facilitate a
chil dés devel opment even when a teacher or
present.

Changes: None.

Types of early intervention services (§303.13(b))

Comment One commenter supported our proposal to remove
nutrition services and nursing services from the types of
early intervention services identified in 8303.13(b)
(current 8303.12(d)(6) through (d)(7)), stating that these
services are medical in nature and not consistent with the
definition of early intervention as a develop mental
program.
However, many commenters opposed removing nutrition
services from the types of early intervention services
identified and requested that nutrition services be
specifically included as one of the types of early
intervention services ide ntified in the final regulations.
Numerous commenters also opposed the removal of

nursing services from the definition of early intervention

services  and requested that these services be specifically
included in that definition in the final regulations.
Other commenters stated that although they recognized that

the Act did not include a specific reference to nursing

40



Note: Thisdocument has been delivered to the Offideedetiag Registaut has not yet been scheduled for
publicatiolhe official version of this document is the document that is pulbledtedliRévgster

services, these services could nonetheless be provided,
where appropriate, pursuant to 8303.13(d), which recognizes
that services other than those listed in the definition may
constitute early intervention services under certain
circumstances.
Additionally, many commenters requested that music

therapy be included in the definition of early intervention

services .
Other commenters reque sted that respite care be
specifically included in the definition of early

intervention services . One commenter requested that we

include parent - to - parent support as a type of early
intervention service because of its value and importance.

Discussion : Th e specific early intervention services that

are listed in 8303.13(b) are those identified in section

632(4)(E) of the Act. While nursing services and nutrition

services are not specifically mentioned in the Act, they

historically have been included in the definition of early
intervention services. For clarity, we have included the

previous definitions of nursing services and nutritional

services from current 8303.12(d)(6) and (7) in new

8303.13(b)(6) and (b)(7). However, as noted in the

preamble to the N PRM and in the definition of early

intervention services in the regulations, this list is not
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exhaustive. Specifically, A303.13(d)

services and personnel identified and defined in paragraphs

(b) and (c) of this section do not comprise e xhaustive

lists of the types of services that may constitute early

intervention services or the types of qualified personnel

t hat may provide early intervention

A303.13(d) states that A[n]othing i

the identifica tion in the IFSP of another type of service
as an early intervention service provided that the service
meets the criteria identified in paragraph (a) of this
section. o

Section 303.13(d) clearly conveys that the early

intervention services identified in 830 3.13(b) are not an

exhaustive list and may include other developmental,
corrective, or supportive services that meet the needs of a

child as determined by the IFSP Team, provided that the
services meet the criteria identified in §303.13(a) and the
applicab | e Stateds definition of
services. We added the previous definitions of nursing
services and nutritional services to these final

regulations because these definitions are defined in the

current regulations and relied upon by the field.

adding new definitions of additional services identified by
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the commenters , such as music therapy and respite care , s
not necessatry.

Changes: We have added new 8303.13(b)(6) to define nursing

services to include the assessment of health statu s for the
purpose of providing nursing care, including the

identification of patterns of human response to actual or

potential health problems; the provision of nursing care to

prevent health problems, restore or improve functioning,

and promote optimal he alth and development; and the

administration of medications, treatments, and regimens

prescribed by a licensed physician.

We have also added new 8303.13(b)(7) to define
nutrition services to include: (i) conducting individual
assessments in nutritional h istory and dietary intake;
anthropometric, biochemical, and clinical variables;
feeding skills and feeding problems; and food habits and
food preferences; (ii) developing and monitoring
appropriate plans to address the nutritional needs of
children eligibl e under this part, based on the findings in
paragraph (b)(7)(i) of this section; and (iii) making
referrals to appropriate community resources to carry out
nutrition goals. Subsequent definitions have been

renumbered accordingly.
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Types of early interventi on services  -- Assistive technology

device and service (8303.13(b)(1))

Comment Two commenters recommended that we modify the

definition of assistive technology device to include the

language from the preamble of the NPRM that, under certain
circumstances, Part C funds may be used to pay for a
hearing aid.
Another commenter requested that the Department
explicitly state in the regulations or in a memorandum or
policy letter issued to Part C lead agencies that hearing
aids and appropriate related audiologic al services may be
considered, under certain circumstances, an appropriate
early intervention service and an assistive technology
device.

Discussion : The definition of assistive technology device

does not identify specific devices; including an exhaustive

list of assistive technology devices in the definition

would not be practical. Whether a hearing aid or an

appropriate related audiological service is considered an

assistive technology device or an early intervention

service, respectively, for an infant or toddler with a
disability depends on whether the device or service is used

to increase, maintain, or improve the functional

capabilities of the child and whether the IFSP Team
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determines that the infant or toddler needs the device or

service in order t 0 meet his or her specific developmental
outcomes. Therefore, we have not revised this definition.
Changes: None.

Comment Several commenters requested further

clarification of the definition of assistive technology

device and service in 8303.13(b)(1) . These commenters

stated that the definition should be revised to
specifically exclude prosthetic limbs because these are
personal devices for daily use.

Discussion : The definition of assistive technology device

and service in 8303.13(b)(1) aligns wit h the definitions of

those terms in section 602(1) and (2) of the Act and 34 CFR
300.5 and 300.6 of the Part B regulations. These
definitions provide sufficient clarity about what types of
devices or technologies are included in the definition and,
theref ore, indicating that a specific device or technology
is excluded is unnecessary. Additionally, we note that,
while Part C lead agencies are not responsible for

providing personal devices meant for daily or personal use,
such as eyeglasses, hearing aids, o r prosthetic limbs, to
an infant or toddler with a disability, these devices may

be an early intervention service if the device is not

surgically implanted (8303.13(b)(1)(i) specifically
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excludes medical devices that are surgically implanted),

and the IFSP Team determines that the infant or toddler
with a disability requires such a personal device to meet

the unigue developmental needs of that infant or toddler.
Changes: None.

Comment One commenter recommended that we modify the

definition of assistive technology device and service to be

consistent with the Assistive Technology Act (P.L. 105 -
394).

Discussion : The definitions of assistive technology device

and service in 8303.13(b)(1) align with section 602(1) and

(2) of the Act. The definitions in sect ion 602(1)(A) and
(2) of the Act are substantially similar to the definitions

of assistive technology device and assistive technology

service in section 3(3) and (4) of the Assistive Technology

Act of 1998 (P.L. 105 - 394) (AT Act), but the language in

secti on 602 of the Act is more specific to the needs of

children with disabilities. Furthermore, unlike the AT

Act, section 602(1)(B) of the Act expressly excludes from

the definition of assistive technology device those medical

devices that are surgically imp lanted or the replacement of
such devices. Thus, while the definitions are similar, it

is not appropriate to include in these regulations the

specific language from the AT Act.
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Changes: None.
Comment A few commenters supported our clarification in
the preamble to the NPRM that the optimization (e.g.,
mapping) of surgically implanted medical devices is not the
responsibility of the lead agency or the EIS program.

Many commenters, however, opposed our proposal to
exclude optimization (e.g., mapping) of surgically
implanted medical devices, including cochlear implants,

from the definition of assistive technology device

Commenters stated that excluding optimization (e.g.,
mapping) of surgically implanted medical devices, including
cochlear implants, from the types of early intervention
services that could be provided under the Act contradicts
the intent of Congress. Many of these commenters also
stated that excluding optimization (e.g., mapping) services

from the definition of assistive technology de vice would

preclude funding of these services under this part and thus
some infants and toddlers with cochlear implants would not
receive mapping services, ultimately jeopardizing their

ability to hear and learn. Another commenter suggested

that setting a nd evaluating a surgically implanted medical
device, particularly a cochlear implant, is the same as

setting a listening device, which is a covered service.
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Discussion The term Amappingd refers to the op

of a cochlear implant, and more specific ally, to adjusting
the electrical stimulation levels provided by the cochlear

implant that are necessary for long - term post - surgical
follow - up of a cochlear implant. Although the cochlear

implant must be mapped properly for the child to hear well

while re  ceiving early intervention services, the mapping

does not have to be done while the child is receiving early

intervention services in order for the mapping of the

device to be effective.

We maintain that excluding optimization (e.g.,

mapping) of a cochle ar implant from the definition of early
intervention services is consistent with the Act. Section
632 of the Act defines early intervention services and

specifies categories of these services. The categories of
early intervention services that relate to optimization
(e.g., mapping) are assistive technology devices and
assistive technology services.
Section 602(1)(B) of the Act excludes from the

definition of an assistive technology device Aa medi cal

device that is surgically implanted, or the replacemen t of
such device. o Section 602(2) of the Act st a

assistive technology service Ameans any service that

directly assists a child with a disability in the
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selection, acquisition, or use of an assistive technology

device. o A cochl ear i myrdhaimpgantedas a su
medical device, is excluded from being an assistive

technology device under section 602(1)(B) and, therefore,

optimization (e.g., mapping) of a cochlear implant cannot

directly assist an infant or toddler with a disability with

regard to an assistive technology device that is covered

under the Act. Thus, optimization (e.g., mapping) is not

an assistive technology service and excluding optimization

from the definition of early intervention service is

consistent with the Act.

We also note that the exclusion of mapping does not
prevent the appropriate early intervention service provider
from checking to ensure the device is working.

We do not agree that optimization of a cochlear
implant is the same as setting a listening device. Unlike
a c ochlear implant, a listening device is not a surgically
implanted device. The Act excludes surgically implanted
devices, such as cochlear implants, from the definition of

assistive technology device but does not exclude listening

devices. Therefore, we h ave not revised 8303.13(b)(1) as
requested by the commenters.

Changes: None.
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Comment One commenter recommended that the definition of

assistive technology device i nclude the phrase dall rel

and necessary components of the systemo to n
the individual components needed to develop a customized

device (e.g., ear mold for an FM system or a light pointer

for an augmentative and alternative communication device)

would be considered an assistive technology device and,

therefore, a covered early intervention service under Part

C of the Act. The commenter also recommended adding the

phrase fispecially fito to tabsstvalef i nition of

technology device

Another commenter requested that low - tech assistive
technology devices, for example, items th at can be
purchased at a department store, be expressly included in
the definition.

Discussion : The definition of assistive technology device

adequately addresses the commentersd concern
amended. Section 303.13(b)(1)(i) provides that an

assis tive technology device includes equipment or product

systems that may need to be modified or customized to meet

the specific needs of a particular infant or toddler with a

disability. A customized assistive technology device would

include devices that are Aspecially fito as well as al
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components needed to modify or customize that device for an
infant or toddler with a disability.

The definition of assistive technology device in

8303.13(b)(1)(i) states that an assistive technology device
means any iiece efBsguipnent, or product system,

whether acquired commercially off the shelf, modified, or

customi zed. O The | anguage fAacquired commerc
shel fo in the definition adequately addresse
comment er 6 s r e u e-stdch asdstave technolav ay

devices be included in the definition of assistive

technology device

Changes: None.

Comment One commenter did not agree with the language in

8303.13(b)(1)(ii)(E), which provides that an assistive

technology service includes training or technical

as sistance for an infant or toddler with a disability or,

i f appropriate, that childés family. The co
specifically requested that the phrase Aif a
removed because, according to the commenter, it is always

appropriate to provide training and technical assistance to

the family of an infant or toddler with a disability who

receives assistive technology services.

Discussion : The language referenced by the commenter in

8303.13(b)(1)(ii)(E) is substantively unchanged from
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language in current 8303.12(d)(2)(v). We do not agree that
providing training to a family of an infant or toddler with

a disability who is receiving an assistive technology

service will always be appropriate. For example, if

training already has been provided to a family a bout an
assistive technology device and the family is familiar with

its use, the IFSP Team may determine that it is not

necessary to train family members again. As part of the

family - directed assessment under §303.321, the IFSP Team
(which includes the pa rent) determines whether training is
necessary. The family assessment identifies the resources,
priorities, and concerns and the supports and services

necessary to enhance a family's capacity to meet the
developmental needs of the infant or toddler with a

disability, including whether training of family members

regarding assistive technology services is appropriate or
necessary.

Changes: None.

Types of early intervention services -- family training,

counseling, and home visits (§303.13(b)(3))

Comment A few commenters requested that we clarify the

definition of family training, counseling, and home visits

in 8303.13(b)(3). One commenter recommended deleting the

reference to fihome visitso in the title of
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because the commenter considered ho me visits to be a method
of providing a service rather than a service in and of

itself. The commenter acknowledged that the Department may

not be able to make this change, however, because the term

home visits is used in the Act. One commenter expressed

concern that this definition could be misinterpreted to

mean that family training must occur in the home and must

include counseling.

Discussion : Section 632(4)(E)(i) of the Act expressly

states that early intervention services include family
training, co unseling, and home visits. Thus, removing the
reference to home visits from 8303.13(b)(3) would be
inconsistent with the Act.

The language in 8303.13(b)(3) does not mean that

family training must occur in the home or include

counseling. Section 303.13( b)(3) merely defines three
separate early intervention services T - family training,
counseling, and home visits -- that may be provided to

assist the family of an infant or toddler with a disability

in understanding the special needs of the child and

enhancing the chil dés devel opment.
Changes: None.

Comment One commenter questioned how the family training

services referenced in §303.13(b)(3) differ from the parent
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training referenced in the definition of psychological

services  in 8303.13(b)(10)(iv).

Dis cussion : The term family training, as used in

8303.13(b)(3), is an example of an early intervention

service identified in section 632(4)(E) of the Act and

parent training is referenced in 8303.13(b)(10)(iv) as an

example of one component of a program of p sychological

services for an infant or toddler with a disability. While

there may be some overlap in these services, the purposes

and providers of the trainings may differ.
trainingo as used in A303.13(b)(3) is broade
t rai ni ng d303i18(b)(A0)(iv). For example, family

training in 8303.13(b)(3) may include training in any area

related to the special needs of the infant or toddler with

a disability (such as the use of specialized equipment or

feeding techniques); whereas, parent tra ining as used in

8303.13(b)(10)(iv) only encompasses training with respect

to the childdés psychological condition and t
psychological services the child is receiving.

Changes: None.

Comment One commenter recommended adding f0suf
parent -chil d r el ati onshipd as an area that woul d

by the definition of family training, counseling, and home

visits  in §303.13(b)(3).
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Discussion : Supporting the parent - child relationship may

be one of any number of early intervention services

provided to assist a family of an infant or toddler with a

disability in understanding the special needs of the child

and enhancing that chil doéos devel opment. | nc
types of services in 8303.13(b)(3) is not necessary because

a wide range of services coul d fall under the definition of

family training, counseling, and home visits . Indeed,

including such a list could be interpreted to limit the

types of services that would be considered family training,

counseling, and home visits. We want to ensure that t he
regulations provide the flexibility for each IFSP Team to

determine appropriate early intervention services based on

the unigue needs of an infant or toddler with a disability

and his or her family. Leaving this definition more

general will provide IFS P Teams with that flexibility.

Changes: None.

Comment One commenter recommended adding references to
Afamily training and home visitso in the def
other services that are critical components of early

intervention service delivery.

~

Discus sion : Adding references to Afamily traini

vVisitso throughout the regulations is not ne

8303.13(b)(3) makes clear that family training, counseling,
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and home visits are an early intervention service that may

be provided under Part C of the Act. However, the
determination of whether these particular services are
provided to a family is made by the IFSP Team in accordance
with the provisions in 88303.340 through 303.346.
Accordingly, adding references to family training and home
vis its or other specific early intervention services in

other sections of the regulations would not be appropriate.
Changes: None.

Comment One commenter recommended adding language to
8303.13(b)(3) to provide that any training must be provided

to all fam ily members.

Discussion The use of the word Afamilyo

definition is broad enough to encompass all family members

if the IFSP Team determines that it is appropriate to

provide training to all family members. Further, the

decision about whether a f amily member receives training

must be made by the IFSP Team in accordance with section

636(d)(4) of the Act and §303.344(d)(1) of these

regulations. We cannot mandate in these regulations that

family training or any other specific early intervention

serv ice be provided to an infant or toddler with a

di sability or that childds family.

Changes: None.
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Types of early intervention services -- occupational therapy

(new 8303.13(b)(8)) (proposed §8303.13(b)(6))

Comment Several commenters supported our proposed

definition of occupational therapy in new 8303.13(b)(8)

(proposed 8303.13(b)(6)) , but suggested that the Department
modify the definition to require that such services be

provided by qualified occupational therapists as required

in 34 CFR 300.34(c)(6) of t he Part B regulations.

One commenter requested that we clarify the definition
to state that an occupational therapy assistant working
under the direct supervision of an occupational therapist
could provide occupational therapy services.

A few commenter s recommended that this definition
identify the specific functional domains that occupational
therapists facilitate and promote such as physical,
cognitive, communication, social, emotional, and adaptive
skills.

Discussion : Specifying that occupational t herapy must

be provided by a qualified occupational therapist, as

required in the Part B regulations, is not necessary

because occupational therapists are identified in
8303.13(c)(4) as a type of qualified personnel who provide
the early intervention servi ces listed in 8303.13(b).

Additionally, 8303.119(c) provides that paraprofessionals
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and assistants who are appropriately trained and supervised
in accordance with State law, regulation, or written

policy, may assist in the provision of early intervention
services under Part C of the Act. Repeating this language
from §8303.13(c) and 303.119(c) in new 8303.13(b)(8) is not
necessary.

The functional skill domains that the commenter
requested be listed in new 8303.13(b)(8) are already listed
in 8303.13(a)(4). Thus, under these regulations,
occupational therapy services could focus on one or more of
these functional skill domains, and the specific
occupational therapy services provided to a child would be
based on the occupational therapy soutcomes i
IFSP.

Changes: None.

Types of early intervention services -- special instruction

(new 8303.13(b)(14)) (proposed §303.13(b)(11))

Comment One commenter recommended changing the title of

the definition of special  instruction in new 8303.13(b)(14)
(proposed A303. 13(b)(11)) to fAdevel opment al i nst
because fAspeci al instructionodo services may n

by public or private insurance.

Discussion : Section 632(4)(E)(ii) of the Act references

Aspeci al instructiono as an example of an ea
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intervention service. The definition of special
instruction has not changed substantively from the
definition of special instruction in current 8303.12(d)(13)

and specifically includes developmental instruction.
States may refer to this early intervention service as
Adevel opment al instructiono or use another t

that it meets the definition of special instruction in

8303.13(b). Moreover, many States currently use the term

Aspeci al instructiono and, thus, revisions t
this definition are not n ecessary.

Changes: None.

Types of early intervention services -- speech - language

pathology services (new §303.13(b)(15)) (proposed

§303.13(b)(12))

Comment Some commenters recommended that sign language,

cued language, auditory/oral language, and transli teration
services be defined separately from, and not included in,

the definition of speech - language pathology services

because they are different types of services. One

commenter supported their inclusion in the definition. A

few commenters suggested th at separate definitions would

reflect that speech - language pathologists and interpreters

receive different preparatory training, are licensed by
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different boards, and are subject to different professional
regulations.

Other commenters noted that sign lan guage, cued
language, auditory/oral language, and transliteration
services are provided by qualified professionals, such as
audiologists, teachers of children who are deaf and hard of
hearing, and interpreters, and that speech - language
pathologists may not necessarily be qualified to provide
these services. Finally, one commenter recommended that,
at a minimum, we change the title of this definition to
reference sign language and cued language services to be
consistent with the list of types of early inter vention
services specified in section 632(4)(E)(iii) of the Act.

Discussion : We agree that establishing a separate

definition of sign language and cued language services ,

which includes auditory/oral language and transliteration
services, is consistent wi th section 632(4)(E)(iii) of the
Act. Therefore, we have included in new 8303.13(b)(12) a
definition of the term that incorporates the language from
proposed 8303.13(b)(12)(iv).

Changes: We have moved proposed 8303.13(b)(12)(iv) to new
8303.13(b)(12). D ue to the addition of this separate

definition of sign language and cued language services in

8303.13(b)(12), the definitions in 8303.13(b) (types of
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early intervention services), beginning with the definition

of social work services , have been renumbered.

Comment A significant number of commenters requested that

the Department clarify that sign language and cued language

services may be provided not only to children who are deaf

or hard of hearing but also to an eligible child who is not

deaf or hard o f hearing whose IFSP Team has identified such

services as appropriate to meet that chil doés
needs.

Discussion : We agree with the commenters and have not

included the reference to infants and toddlers with a

disability who are deaf or hard of hearing from proposed

§303.13(b)(12)(iv) in the new definition of sign language

and cued language services in new 8303.13(b)(12).

Changes : The phrase fias used with respect to i
toddlers with disabilities who are hearing i
not been in  cluded in the definition of sign language and

cued language services in new 8303.13(b)(12).

Comment One commenter suggested that the description of

sign language and cued language services, which is now in

new 8303.13(b)(12) (proposed 8303.13(b)(12)(iv) ), was

confusing because of the use of the word HfAan
Acued | anguageo and dauditory/ or al | anguage

commenter recommended that this phrase be <ch
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|l anguage or auditory/ or al |l anguage servicesao
word fAando ithateitheralidservices in the list
must be provided or none of the services can be provided.

Discussion : In reviewing new 8303.13(b)(12) (proposed

8303.13(b)(12)(iv)), we determined it was necessary to
clarify and distinguish between services that focu son
teaching and interpretation. Thus, we have clarified that
sign language and cued language services include teaching
sign language, cued language, and auditory/oral language,
providing oral transliteration services (such as
amplification), and providi ng sign and cued language
interpretation.
Regarding the commenterdés concern about t
term Aandodo, this use does not mean that al/l
listed must be identified in the IFSP or provided. The

definition of sign language and cued langu age services in

new 8303.12(b)(12) provides that sign language and cued
| anguage services fiincludeo certain services
in turn, defines the term include t o mean Athat the items
named are not all of the possible items that are covered,
whetherli ke or wunli ke the ones named. 0 Accor di

revising the reference to fando sign the defin

language and cued language services IS not necessary.
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Changes: We have revised new 8303.13(b)(12) to define sign

language and cued language services to include fAteaching

sign language, cued language, and auditory/oral language,

providing oral transliteration services (such as

amplification), and providing sign and cued language

interpretation. o

Comment One commenter requested that the Department add a

parenthetical Asuch as amplificationo to the
transliterationo in new A303.13(b)(12) (prop

A303.13(b)(12)(iv)) and distinguish between

and Atransliteration. o Anot her commenter re
moving the reference to cued language interpreting and

transliteration services from the definition of early

intervention services innew  8303.13(b)(12) (proposed

§303.13(b)(12)(iv)) to the definition of native language in

8303.25(b) because, for children who are deaf, native

language is defi ned as the mode of communication normally

used by the individual (including sign language).

Discussion : Transliteration, in new 8303.13(b)(12)

(proposed  8303.13(b)(12)(iv)), refers to the rendering of

one language or mode of communication into another by sound
such as voicing over difficult - to - understand speech in

order to clarify the sounds, not the meaning. We agree

that including amplification as an example of
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transliteration is appropriate and have added amplification

as an example in the definition. However, because the

regul ations do not wuse the term Atransl ati on
rendering one language into another by its meaning), there

is no need to define that term. Additionally, we decline

to adopt the commenterod6s suggestion that we
reference  to cued language interpreting and transliteration

services to the definition of native language in

8303.25(b). These services are types of early intervention

services that the IFSP Team may identify as needed by the

eligible child and family and therefore including them
under the definition of early intervention services in new
§303.13(b)(12) (proposed 8303.13(b)(12)(iv)) is

appropriate. Further, including the reference recommended
by the commenter in 8303.25(b) is not necessary because we
believe the exa mples in paragraph (b) of that definition,
regarding mode of communication that is normally used by an
individual who is deaf or hard of hearing, blind or

visually impaired, or for an individual with no written

language, are appropriate and further example s are not
needed to understand the meaning of the term native
language .
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Changes: We have added the parenthetical A( S u-C
amplification)o as an example of transliter a
in new §8303.13(b)(12).

Comment Several commenters recommended adding su ch

services as auditory habilitation and rehabilitation,

dysphagia, auditory - verbal therapy, oropharyngeal, or

feeding and swallowing services to the definition of

speech - language pathology services in new 8303.13(b)(15)

(proposed 8§303.13(b)(12)).

Discussi on: The services identified in the definition of

speech - language pathology services in new 8303.13(b)(15)

(proposed 8303.13(b)(12)) are not intended to be

exhaustive. Section 303.13(b)(15) (proposed

8303.13(b)(12)) does not preclude an IFSP Team from

det ermining that an infant or toddler with a disability is

in need of any of the services suggested by the commenters

if the services are necessary to meet the outcomes

identified for that child in the childds | FSP.
Changes: None.

Types of early intervention services -- transportation and

related costs (new 8303.13(b)(16)) (proposed

§303.13(b)(13))

Comment Many commenters opposed the proposal to remove

expenses for travel by taxi from the costs included in the
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definition of transportation and related costs . The

commenters stated that omitting this type of transportation
cost could be problematic for families who do not have
access to private transportation or reliable public
transportation or who live in large urban areas and rely on
taxis to transport their child to an EIS provider.

Discussion : We did not include expenses for travel by taxi

in the examples of transportation costs included in the

definition of transportation and related costs because our

understanding is that transportation via taxi for the

purpose of traveling to an EIS provider is less common than
the other examples we included in the proposed regulations
such as transportation via common carriers. We did not
intend to exclude such expenses specifically from the
definition. Indeed, sectio n 632(4)(E)(xiv) of the Act does
not list any specific types of transportation and related

costs. Accordingly, we have revised new §303.13(b)(16)
(proposed 8303.13(b)(13)) to remove the references to
specific types of transportation costs.

Changes: We h ave revised new 8303.13(b)(16) (proposed
8303.13(b)(13)) to align more closely with the language in
section 632(4)(E)(xiv) of the Act. Specifically, we have
removed the parenthetical examples of travel and other

costs that were in the proposed regulation.
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Types of early intervention services -- vision services (new

8303.13(b)(17)) (proposed §303.13(b)(14))

Comment Some commenters requested that the Department

clarify the definition of vision services in new

§303.13(b)(17)(iii) (proposed §303.13(b)(14)(ii ). Afew
commenters noted that the definition focused on older
children and did not include the full scope of instruction
available to young children and their families. One
commenter expressed concern that the definition of vision
services  innew 8303 .13(b)(17) (proposed §303.13(b)(14))
described an outdated medical model that promotes skills
training, rather than developmental adjustments that
accommodate vision loss. A few commenters recommended that
we add to this definition training and services i n the
following areas: tactile awareness, sensory utilization
and preferences, emergent literacy, precane skills,
environmental orientation, environmental adaptations, and
modifications and conceptual understanding where visual
impairment (including blind ness) precludes typical access
to early intervention.
One commenter suggested that the services listed could
be included instead in the definition of special

instruction in new 8303.13(b)(14) (proposed §303.13(b)(11))
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and requested guidance about who is qu alified to provide
these services.

Discussion : We have clarified in the definition of vision

services in new 8303.13(b)(17) that evaluations and
assessments of visual functioning include the diagnosis and
appraisal of specific visual disorders, delays, a nd
abilities that affect early childhood development. We also
agree that reference to independent living applies to older
children and have deleted the reference, which was in
proposed A303.13(b)(14)(iii), to Aindependen
training.o
Regardi ng commenterso concerns that vision
are |imited to Atrainingo services and not s
that the purpose of providing training to a child in
specific vision areas is to improve the chil

those areas. The definition of vision  services  provides

discretion and flexibility for each IFSP Team to identify
those vision services necessary to meet the unique needs of
an infant or toddler with a disability and t
family. Therefore, we have not made the changes
recommended byt he commenter.
Maintaining separate definitions for special

instruction and vision services aligns with sections

632(4)(E)(ii) and (4)(E)(xii) of the Act, regarding the
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types of services that are included as early intervention
services. Vision services s hould not be included in the

definition of special instruction because some of the

examples of vision services would not be appropriate as
examples of special instruction. For example, referral for
medical or other professional services necessary for the
habilitation or rehabilitation of visual functioning
disorders, or both, would not fall under the definition of

special instruction . The types of qualified personnel who

may provide vision services are listed in §303.13(c). This
list includes optometrist s and ophthalmologists and is not
exhaustive. Thus, providing additional guidance about who

is qualified to provide vision services is not necessary.

Changes : We have added the words #fAthat affect
childhood devel opmento after theawords fispec
di sorders, delays, and abilities. 0 We al so
the phrase Aindependent |l iving skillso from

§303.13(b)(14)(iii).

Qualified personnel (8303.13(c))

Comment Several commenters supported our proposal to

include in the definition of qualified personnel in

8303.13(c) types of personnel that are not included in the
current Part C regulations. Commenters specifically

supported the inclusion of fregistered diet.i
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1]

optometrists, o Ateachers of children with h

mpai r ment s, oachem of childtee with visual

mpairmentso in the |list of qualified person

A few commenters objected to the inclusion of

Aregistered dieticianso and Avision speciald@
opht hal mol ogi sts and optometrists. o The con
suggested that the inclusion of medical professionals,

i.e., ophthalmologists, might cause confusion about whether
diagnostic services provided by ophthalmologists would
gualify as early intervention services. Other commenters
requested that the Department provide separate guidance
about the use of and distinction between Aop
and optometrists. o One commenter requested
about whether a lead agency was responsible only for
referring families to these specialists or if they also
would be responsible for paying for diagnostic services.
One co mmenter requested that nutritionists be added to
the list of qualified personnel because a nutritionist
might be available when a registered dietician is not.

Discussion We appreciate the commenther sé suppo

proposed definition of qualified personnel in 8303.13(c)
We included registered dieticians and vision specialists,
including ophthalmologists and optometrists, in the

proposed regulations to conform with the language in
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section 632(4)(F)(viii) and (4 )(F)(x) of the Act, which
lists these specialists as qualified personnel who provide
early intervention services. Any of the personnel listed
under this section could perform diagnostic services as
part of the ongoing assessment of an infant or toddler or
provide direct services to an infant or toddler with a
disability and these services would qualify as early
intervention services.
Concerning the comment about a | ead agenc
and referral responsibility, the lead agency would be
responsible for referring families to ophthalmologists or
optometrists and also would be responsible for paying for
diagnostic services, as required under §303.13(b)(5).
We did not include the term nutritionist in the
examples of qualified personnel in 8303.13(c) because this
term was not included in section 632(4)(F)(viii) and
(4)(F)(x) of the Act. However, nothing precludes lead
agencies from utilizing services from a nutritionist if a
nutritionist, instead of a registered dietician, can
provide the nutrition or other services identified in the
childbés | FSP.
Changes: None.
Comment Afew commenters recommended | isting Ate

children with hearing i mpairmentso and At eac
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children with visual i mpairmentso in separat

the definition of qualifi  ed personnel because these

teachers are from two distinct disciplines. Another
commenter stated that classifying teachers of the visually
impaired as special educators is not necessary and
suggested that doing so would have no impact on the
availability o f qualified personnel.

Discussion : We agree with the commenter that teachers of

children with hearing impairments and teachers of children
with visual impairments are two distinct professions. The
list of qualified personnel in 8303.13(c) who provide ear ly
intervention services under this part includes special
educator s. The term Aspecial educatorso con
distinct professions including teachers of children with
hearing impairments and teachers of children with visual
impairments. Therefore, i ncluding teachers of children
with hearing impairments and teachers of children with
visual impairments as examples of special educators in
8303.13(c)(11) is appropriate and listing these terms
separately is not necessary.
Concerning the comment that class ifying teachers of
the visually impaired as special educators is not
necessary, the Department recognizes that there are some

special educators that receive their training and
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certification in visual impairments and hearing

impairments. Therefore, teacher s of children with hearing
impairments and teachers of children with visual

impairments remain as examples of special educators in the

list of qualified personnel who provide early intervention

services under this part to ensure that these teachers are

con sidered qualified personnel to provide early

intervention services.

Changes: None.

Comment A few commenters requested that, in identifying

the types of qualified personnel who provide early

intervention services, the reference to fitea
children with hearing I mpairmentso be revised t
Ateachers of deaf and hard of hearing childr

commenter stated that the appropriate reference to teachers

who instruct children who are deaf or hard of hearing is

Ateachers of the heead.ing GCampraeénrt er s who
recommended using fiteachers of deaf and hard
childreno opposed the word fAi mpairmento as o

laden, and inconsistent with the language in the Part B

regulations.

Discussion : The types of qualified personnel lis ted in
A303.13(c)(11) include fAteachers of chil dren
i mpairments (including deafness). o This | an
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consistent with the Part B regulations in 34 CFR

300.8(a)(1), which defines a child with a disability to

mean a chil d as havi nngpairmenii(imaudimgi n g

deafness). o The terms hearing i mpairment, d
hearing impaired, and hard of hearing are all used in the

field. For purposes of consistency among the regulations

under the Act, we have continued to refer to these teachers

ast eachers of children with hearing impairments (including

deafness).

Changes: None.

Comment One commenter recommended adding Al oy
specialisto to the I|ist of qualified personn
addition would clarify that not all vision specialists are

gualified to work with pediatric populations and that low

vision is a subspecialty of optometry and ophthalmology.

Discussion : Section 632(4)(F)(x) of the Act identifies

vision specialists, including ophthalmologists and

optometrists, as qualified person nel who provide early
intervention services. Usually an optometrist or

ophthalmologist would make the referral to a low vision

specialist if such a referral is warranted. The list of

qualified personnel identified in the Act and 8303.13(c) is

not exhaust ive; accordingly, nothing precludes the lead

agencyb6bs use of a |l ow vision specialist, i f
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is made, to provide appropriate early intervention services
to an infant or toddler with a disability.
Changes: None.

Other services (8303.13(d))

Commant : One commenter supported proposed §303.13(d),
which provides that the services and personnel identified
in 8303.13(b) and (c) do not comprise exhaustive lists of
early intervention services and qualified personnel and
that IFSP Teams and families also may consider other
services that may be appropriate for infants and toddlers
with disabilities.
Another commenter requested that the Department revise
the language in this paragraph to indicate that any other
services identified in the IFSP of an infant o r toddler
with a disability be based on proven methods or evidence -
based practices.

Discussion : We do not agree that requiring services

identified i nan IFSP to be based on proven methods or

evidence - based practices is appropriate. Section 636(d)(4)

of t he Act provides that the IFSP include a statement of

the specific early intervention services, based on peer -
reviewed research, to the extent practicable, that are

necessary to meet the unique needs of the infant or toddler

with a disability and the family . Mirroring this standard,
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8303.344(d)(1) requires that each IFSP include a statement

of the specific early intervention services based on peer -
reviewed research (to the extent practicable) that are

necessary to meet the unique needs for the child and the

family to achieve the measurable results or outcomes

identified in the IFSP. Using the standard recommended by

the commenter could limit the breadth of early intervention
service options in a manner inconsistent with these

provisions. Thus, we have not revised the language in
§303.13(d) as requested by the commenter.

Changes: None.

Comment One commenter requested that the Department add
language to §303.13(d) to provide that families have the

option to identify in the IFSP medical and other services

that the child or family needs or is receiving through

other sources, but that are neither required nor funded

under Part C of the Act.

Discussion : Section 303.344(e) provides for the IFSP Team

to identify in the IFSP medical and other services that the
child or family needs or is receiving through other
sources, but that are neither required nor funded under
Part C of the Act. Thus, making the change requested by
the commenter is not necessary.

Changes: None.
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Free appropriate public education (8303.15)

Comment One commenter recommended clarifying that the
requirement to provide FAPE under Part C of the Act only
applies when a State chooses to make services under Part C
available to children ages three and older under the
provisions in 8303.211 and is not applicable to the
provision of Part C services to children ages birth to

three years of age.

Discussion : The term FAPE is used in §8303.211, 303.501,

and 303.521 of these regulations. Section 303.211 provides
that a State may elect to offer services under Part C of
the Act to a child age three or older; however, if a State
elects to offer these services and a parent chooses Part C
services instead of Part B services for a child, the State
is not required under this part to provide FAPE for the
child.
Section 303.501 provides that States may use Part C
funds to provide FAPE to a child
birthday until the beginning of the school year following
that birthday. Section 303.521 addresses situations in
which State law mandates the prov ision of FAPE for children
under the age of three.

To clarify the applicability of the FAPE requirements

to these regulations, we have revised 8303.15 to provide
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that the definition of FAPE is included for purposes of the

use of this term in §§303.211, 3 03.501 and 303.521.
Changes: We have added references in §303.15 to §8303.211,
303.501 and 303.521.

Health services (8303.16)

Comment The comments we received on the proposed

definition of health services in §303.16 indicated there

was some confusion concerning the conditions under which a
child may receive health services under Part C of the Act.

Some commenters stated that the definition of health
services  was vague and could be read to mean that: (1)

infants and toddlers with disabilities are elig ible to
receive health services under Part C of the Act even when

those infants and toddlers are otherwise not eligible to

receive early intervention services under Part C of the Act

and (2) funding of these health services under Part C of

the Act was requ ired when no other payor was available.

Discussion The Departmentdés position is that

clearly states that a lead agency is only required to fund

health services that meet the definition of health services

in 8303.16 during the time that the child is eligible to
receive early intervention services under Part C of the Act

and regardless of the availability of other payors.
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However, to avoid confusion, we have added language in

8303.16 clarifying that requirement.

Changes: We have modified the def inition of health
services i n A303.16(a) to add the words f@dother w
eligibleo before the word Achildo in order t

a child must be eligible to receive early intervention

services under this part in order to also receive health
services asdefi nedin 8303.16.

Comment A few commenters expressed concern that the

definition of health services in §303.16 would broaden the

responsibilities of Part C lead agencies and result in an
increased fiscal burden on States. Another commenter

suggested that the definition of health services in 8303.16

would make it difficult to differentiate between
developmental services and medical services.

Discussion : The only substantive difference between the

definition of health services in current 8§303.13 and the

proposed definition of health services in 8303.16 is the

addition of 8303.16(c)(1)(iii), which states that the

definition of health services does not include services

that are related to the implementation, optimization (e.g.,
mapping), maintenance, or repl acement of a medical device

that is surgically implanted, including cochlear implants.
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This one substantive change limits, rather than expands,
the responsibilities of Part C lead agencies.

Therefore, the Secretary believes that the definition
of health services does not broaden the responsibilities of
lead agencies and thus, we do not anticipate that this
definition will lead to an increased fiscal burden on
States.

We do not agree with the commenter that the definition

of health services in 8303.16 m  akes differentiating between

developmental services and medical services difficult.
Section 303.16(c) provides specific examples of services
that are purely medical in nature and, therefore, not

included in the definition of health services . These

exampl es are sufficient to distinguish medical services

from developmental services.

Changes: None.

Comment Commenters had differing views concerning the

Department 6s proposal to exclude from

health services those services related to th e

implementation, optimization (e.g., mapping), maintenance,
or replacement of a medical device that is surgically
implanted, including cochlear implants. One commenter
supported excluding services related to the optimization

(e.g., mapping) of surgically implanted devices. A few

80

t

h e



Note: Thisdocument has been delivered to the Offideedetiag Registaut has not yet been scheduled for
publicatiolhe official version of this document is the document that is pulbledtedliRévgster

commenters opposed the exclusion of services related to the
optimization (e.g., mapping) of surgically implanted

medical devices, including cochlear implants. One
commenter suggested that excluding this service from the

definiti on of health services iS not consistent with the

intent of Congress and would effectively deny eligible
infants and toddlers a service necessary for the child to
benefit from other Part C services.

Discussion : Excluding services related to the optimizatio n

(e.g., mapping) of a medical device that is surgically
implanted, including cochlear implants, from the definition

of health services in 8303.16, is consistent with section

602(1)(B) of the Act, which provides that the term

assistive technology device does not include a medical

device that is surgically implanted, or the replacement of
such device. Further, this exclusion is consistent with

the definition of related services in 34 CFR 300.34(b) of

the Part B regulations, which provides that related

servi ces do not include a surgically implanted device,

including a cochlear implant or a medical device that is

surgically i mplanted, the optimizati on
functioning (e.g. mapping of a cochlear implant),

maintenance of that device, or the replacem ent of that

device.
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The term Amappingo refers to the optimiza
cochlear implant and is not included in the definition of

health services in A303.16. Specifically, Amappin

Aoptimizationo refer to adjusting the electr
stimulation levels provided by the cochlear implant that is
necessary for long - term post - surgical follow -up ofa
cochlear implant. The maintenance and monitoring of
surgically implanted devices such as cochlear implants
require the expertise of a licensed physician or an
in dividual with specialized expertise beyond that typically
available from early intervention service providers. While
the cochlear implant must be mapped properly in order for
an infant or toddler with a disability to hear well while
receiving early interv ention services, the mapping does not
have to be done as a part of early intervention service
delivery in order for it to be effective.
Particularly with young children, EIS providers are
frequently the first to notice changes i n an
t odd | e abiity to perceive sounds. A decrease in an
infantbés or toddlerds ability to perceive s
manifest itself as decreased attention or understanding on
the part of the infant or toddler or increased frustration
in communicating. Such changes may in dicate a need for

remapping, and we would expect that EIS providers would
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communicate with the childds parents about t
observations. To the extent that adjustments to the
devices are required, a specially trained professional
would provide the remappi ng, but this is not the
responsibility of the lead agency or EIS provider.
While providing mapping as an early intervention
service is neither required nor permitted by Part C of the
Act, 8303.16(c)(1)(iii)(B) makes clear that nothing in Part
C of the Ac  t or these regulations prevents an early
intervention service provider from routinely checking that
the external components of a cochlear implant of an infant
or toddler with a disability are functioning properly.
Trained lay individuals can routinely che ck an externally
worn processor connected to the cochlear implant to
determine if the batteries are charged and the external
processor is operating. For example, EIS providers can be
trained to check the externally worn speech processor to
ensure that it is turned on, the volume and sensitivity
settings are correct, and the cable is connected.
The exclusion of mapping as a health service is not
intended to deny an infant or toddler with a disability
access to any early intervention sa@&rvice. E
toddl erdos | FSP Team, which includes the chil

determines the early intervention services, and the level
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of those services, required by an eligible infant or
toddler.

Finally, as discussed in our response to comments
received on 8303.13(b)(1) , It 1 s the Departmentds
that the exclusion of services related to the optimization
(e.g., mapping) of surgically implanted medical devices,
such as cochlear implants, from the definition of health
services is consistent with the Act.

Changes: N one.
Comment One commenter requested that the Department
clarify the difference between medical devices referenced

in the definition of health services in 8303.16(c)(2) and

the medical devices referenced in the definition of

assistive technology device i n 8303.13(b)(2)(i).

Discussion : Both 88303.16(c)(2) and 303.13(b)(1)(i)

provide examples of devices that are medical in nature and,
therefore, not included under this part. Section
303.16(c)(2) states that devices necessary to control or
treat a medical condition are not included under the

definition of health services and provides examples of

these devices. Section 303.13(b)(1) states that medical
devices that are surgically implanted are not included in

the definition of assistive technology devices an d services

or the umbrella term types of early intervention services
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and provides cochlear implants as an example of these
medical devices.
Changes: None.

Homeless children (§303.17)

Comment Commenters generally were supportive of the

proposed defini tion of homeless children in 8303.17. One

commenter supported including the definition of homeless
children in the regulations and another appreciated the
focus on a traditionally underserved population.

One commenter expressed concern that the definition of

homeless children may be broader than a Stateds def

The commenter requested that we clarify in the regulations
that a State is not required to serve children, even if
they are homeless, who do not meet the State
definition.
One commenter recommended that we clarify the

definition to provide that homeless children also include

children over the age of three if a State chooses to

implement the provisions of 8303.211, under which a State

has the option to make services under Part C of the Act
available to children ages three and older.

Discussion : We do not agree that the definition of

homeless children in 8303.17 is broader than any valid

State definition of children served. The definition of
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homeless children in 8§303.17 is consis tent with the

definition in section 602(11) of the Act and section 725
(42 U.S.C. 11434a) of the McKinney - Vento Homeless
Assistance Act (McKinney - Vento Act), as amended, 42 U.S.C.
11431 et seq. A State may choose to promulgate a
definition of homeless chi |dren that is broader than the
definition in the McKinney - Vento Act, as amended, but a
State may not promulgate a definition that is narrower in
scope than the Federal definition.

We agree with the commenter and have clarified the
definition to include ¢ hildren over the age of three,
specifically in cases where States choose to implement
8303.211 and make services under Part C of the Act
available to children ages three and older.
Changes: We have removed the phrase fAunder t he

t hreeodo f r o mfinitiodmef d e homeless children to make the

definition consistent with section 635(c) of the Act, which

provides States with the flexibility to serve children

three years of age and older until entrance into elementary

school, and §303.211, under which a Sta te may make services
under Part C of the Act available to children ages three

and older.
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Individualized family service plan (8303.20)

Comment One commenter supported the provision in the

definition of individualized family service plan that

provides that the plan must be implemented as soon as
possible after obtaining parental consent for early
intervention services.

One commenter recommended adding a requirement that
services begin as soon as possible, but no later than 10
days after receiving paren tal consent for early
intervention services.

Discussion : We address these comments in our discussion of

the comments on 8303.342.
Changes: None.

Infant or toddler with a disability (§303.21)

Comment Several commenters supported our proposed

definition of infant or toddler with a disability

Commenters specifically supported the definition in
8303.21(a)(2) regarding eligibility for children with
conditions that have a high probability of resulting in a
chil dés devel opmental del ay. felitbe c omment er
inclusion of Achromosomal abnormalitieso in
conditions in §303.21(a)(2)(ii) that have a high

probability of resulting in a childdés develo
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A few commenters requested clarification of the list of

examples of these cond itions in 8303.21(a)(2)(ii). One

commenter requested that fAsevere attachment
added as an example in 8303.21(a)(2)(ii)). Another

commenter requested that the qualifier fAseve
from the reference to fisensory i mpairmentso
8303.21 (a)(2)(ii) because mild hearing losses can result in

developmental delays. One commenter suggested that we

clarify that the definition of infant or toddler with a

disability in 8303.21(a)(2) does not require that the

infant or toddler with a disability ha ve a severe or
chronic condition and that the definition includes at - risk
infants and toddlers.

Another commenter requested that we revise 8303.21 to

provide that a Stat eos intha éritoddietwiton o f

a disability can include, at t hecrefoh,at eds di s

children with disabilities who are eligible for services

under section 619 of the Act and previously were served
under Part C of the Act until such children enter, or are
eligible to enter, kindergarten. Another commenter was
concerned that servi ces will be denied to children
transitioning between Part C of the Act and Part B of the
Act during the summer months despite the requirements in

§303.21(c) and the definition of child  in 8303.6.
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Discussion : The examples of diagnosed conditions that hav e

a high probability of resulting in developmental delay
listed in 8303.21(a)(2)(ii) were taken from Note 1
following current §303.16, which states:
The phrase 6a diagnosed physical or ment a
that has a high probability of resulting in
development al delay, 6 ... applies to a condit
typically results in developmental delay. Examples of
these conditions include chromosomal abnormalities;
genetic or congenital disorders; severe sensory
impairments, including hearing and vision; inborn
errors  of metabolism; disorders reflecting disturbance
of the development of the nervous system; congenital
infections; disorders secondary to exposure to toxic
substances, including fetal alcohol syndrome; and
severe attachment disorders.
The referencertto aisacément di sorders, 0 whicl
included in Note 1, was inadvertently omitted from proposed
8303.21(a)(2)(ii) and we have added it to §303.21(a)(2)(ii)
as an example of a diagnosed condition that has a high
probability of resulting in developmental del ay.
Concerning the commenterds request that t
Afsevereo be deleted from the phrase fAsensory

in 8303.21(a)(2)(ii), we agree with the commenter that even
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a mild sensory impairment may result in developmental delay
and have revised th e definition accordingly.
Concerning the commenterdés request that w

that the definition of infant or toddler with a disability

does not require that the infant or toddler with a

disability have a severe or chronic condition, 8§303.21

includes var ious groups of children such as an infant or
toddler who is experiencing a developmental delay, or who

has a diagnosed physical or mental condition that has a

high probability of resulting in developmental delay and in

no way limits eligibility to infants or toddlers with
severe or chronic conditions. Thus, the clarification
recommended by the commenter is not necessary.

With respect to the commenterdéds request t

definition of infant or toddler with a disability in

§303.21 include at - risk infants a nd toddlers, 8303.21(b)

provides that the definition of infant or toddler with a

disability may include, at a Stateods <ddiskscreti on,

infant or toddler, as defined in 8303.5. Itis the

Department s position that each State must ©b
discreti  on to develop a definition of infant or toddler

with a disability that meets the unique needs of its

population. The definition of infant or toddler with a

disability addresses sufficiently and appropriately the
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issue of at - risk infants and toddlers and, therefore, we
have not revised the definition as requested.
Concerning the request to revise the definition of

infant or toddler with a disability to include children who

are eligible for services under section 619 of the Act and

were previously served und er Part 303, 8303.21(c) already
makes clear that the definition of infant or toddler with a
disability may include, at a Stateodos discretion,

with a disability who is eligible for services under
section 619 of the Act and who previously received ser vices
under Part 303 until the child enters, or is eligible under
State law to enter, kindergarten or elementary school.
Summer services should not be denied to a child
transitioning from early intervention services under Part C
of the Act to programs unde r Part B of the Act simply
because that child transitions during the summer months.
Once a child is determined eligible for Part B services, an
IEP, or if consistent with 34 CFR 300.323(b) of the Part B
regulations, an IFSP, must be developed. If a child 6s | EP
Team determines that extended school year services are
necessary for the child to receive FAPE, the child must
receive those services in accordance with the IEP (or IFSP
under 34 CFR 300.323(b) of the Part B regulations). Issues

relating to transit ion of infants and toddlers from Part C
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to Part B services are discussed in more detail in the

Analysis of Comments and Changes for subpart C in response

to comments received on 8303.209.

Changes: We have revised 8303.21(a)(2)(ii) to add

Afsevere ametndachdi sorderso to the 1|ist
conditions that have a high probability of resulting in

developmental delay. Additionally, we have removed the

word fisevereo as a qualifier to the
i mpairmentso in A303.21(a)(2)(ii).

Lead agency (8303. 22)

Comment One commenter requested that the Department
provide its opinion on whether a State statute that
designates the State agency that will serve as the lead
agency in that State is consistent with the Act and these
regulations.

Discussion : Sectio n 303.22, regarding the designation of

of di

term

the | ead agency by the Statebés Governor,

requirement in section 635(a)(10) of the Act that the

Governor designate the lead agency that is responsible for

administering Part C of the Act in the State. If a State
statute signed into law by the Governor designates the lead

agency, such designation would be consistent with this

requirement.

Changes: None.
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Local educational agency (8303.23(c))

Comment None.

Discussion : The proposed definition of local educational

agency included a definition for BIA - funded schools, which
referred to an elementary or secondary school funded by the

Bureau of Indian Affairs (BIA). The Bureau of Indian

Affairs is now called the Bureau of Indian Education or BIE

and we hav e updated our references in 8303.23(c)

accordingly.

Changes: We have replaced, in 8303.23(c), references to

the Bureau of Indian Affairs with the Bureau of Indian

Education.

Multidisciplinary (8303.24)

Comment We received a significant number of comment S

concerning the definition of multidisciplinary

Multidisciplinary was defined in proposed 8303.24, with

respect to evaluation and assessment of a child, an IFSP

Team, and IFSP development under subpart D of this part, as

the involvement of two or more i ndividuals from separate
disciplines or professions or one individual who is

qgualified in more than one discipline or profession. Some
commenters supported this definition because it would help

States allocate personnel and resources and may be less

overw helming for some families.
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However, the vast majority of commenters opposed this
proposed definition with respect to its reference to the
IFSP Team. Specifically, these commenters stated that
permitting one individual, even if that individual is
qualifi  ed in more than one discipline or profession, to
serve as the sole member of the IFSP Team (other than the
parent), does not reflect best practice. One commenter

suggested that the definition of multidisciplinary reflect

the language in the definition of IEP Team in 34 CFR 300.23

of the Part B regulations, which defines the IEP Team as a

Agroupo of individual s. Addi ti onal comment e
the definition of multidisciplinary to mean that one person
could represent the entire IFSP Team and expressed ¢ oncern

that the definition, as written, would remove necessary

checks and balances and may lead to potential conflicts of

interest or decisions based on biased opinions.

Additionally, commenters noted that changing this long -
standing definition might crea te confusion for both

families and service providers. Commenters requested that

the definition be modified to ensure that multiple

perspectives are included on each IFSP Team and adequate
representation is not hampered or constrained on any given

IFSP Tea m by an individual who is qualified in more than

one discipline or profession. A few other commenters
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requested that the definition of multidisciplinary in

current 8303.17 be retained.

Some commenters were concerned that multidisciplinary
teams are the on ly types of teams referenced in the
regulations and that the regulations do not acknowledge
that other types of teams, including but not limited to
transdisciplinary and interdisciplinary teams, are
routinely used in determining services under Part C of th e
Act. The commenters suggested that all of these models
should be included in the final regulatory definition to
give teams the flexibility to choose the type of team model
that best meets the needs of the individual situation.

Discussion : We agree with commentersd concerns about

definition of multidisciplinary in relation to the IFSP

Team as it is important to ensure the involvement of the

parent and two or more individuals, one of whom must be the

service coordinator (consistent with §303.343(a)(1) (iv)),
from separate disciplines or professions on the IFSP Team

and have made this change. With respect to IFSP Team

meetings, we believe it is important for the parent to be

able to meet not only with the service coordinator (who may

have conducted the evaluation and assessments), but also

with another individual (whether that person is the service

provider or another evaluator) to obtain input from two or
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more individuals representing at least two disciplines and
have revised 8303.24 accordingly. We al so have added a
reference to multidisciplinary in §303.340, regarding the
general provisions that apply to IFSP development, review,
and implementation. Thus, with these changes in §8303.24
and 303.340, the term multidisciplinary IFSP Team requires
the in volvement of two or more individuals from separate
disciplines or professions, one of whom must be the service
coordinator (consistent with 8303.343(a)(1)(iv)).

With respect to evaluation of the child and
assessments of the child and family, 8303.321(a) re quires
that all evaluations and assessments be conducted by
gualified personnel. Qualified personnel, as defined in
§303.31, means personnel who have met State approved or
recognized certification, licensing, registration, or other
comparable requirements that apply to the areas in which
the individuals are conducting evaluations or assessments
or providing early intervention services . Therefore, if
one individual completes an evaluation while representing
two or more separate disciplines or professions, that
individual would have to meet the definition of qualified
personnel in each area in which the individual IS
conducting  the evaluation or assessment . Given these

standards and requirements, we have retained the proposed
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definition to indicate that nul tidisciplinary means the

involvement of two or more separate disciplines or
professions and may include one individual who is qualified
in more than one discipline or profession.
Finally, for clarity, we have added cross - references
to the use of the term m ultidisciplinary, where
appropriate, in 88303.113, 303.321, and 303.340 regarding
multidisciplinary evaluations, assessments, and IFSP Teams.
Concerning adding a reference to transdisciplinary or
interdisciplinary, the term multidisciplinary is consistent
with section 635(a)(3) of the Act, regarding the
requirement that the Part C statewide system must include a
timely, comprehensive, multidisciplinary evaluation of the
functioning of each infant or toddler with a disability in
the State. Transdisciplinary

and interdisciplinary are

specific team models. Multidisciplinary teams could be

based on these models as | ong as the
definition of multidisciplinary and the Stateb6s de
meets both statutory and regulatory requirements in th is

part. Thus, referencing specific team models in the

regulatory definition of multidisciplinary IS not

necessary.
Changes: We have revised the definition of

multidisciplinary in 8303.24 to add paragraphs (a) and (b)
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and clarified in paragraph (b) th at the IFSP Team in
§303.340, must include the involvement of the parent and

two or more individuals from separate disciplines or

professions and one of these individuals must be the

service coordinator (consistent with 8303.343(a)(1)(iv)).

We also have a  dded cross - references in 8303.24(a) and (b)
to §8303.113, 303.321, and 303.340 regarding

multidisciplinary evaluations, assessments, and the IFSP

Team.

Native language (8303.25)

Comment We received a number of comments on proposed
8303.25(a)(2). Most c ommenters opposed the proposed
requirement that the native language be used in all direct
contact with the child. The commenters stated that such a
requirement would be nearly impossible to implement in
States where many different languages are spoken and would
impose undue fiscal and personnel burdens on States where
implementation is feasible.

Additionally, these commenters indicated that the
proposed requirement would be inconsistent with section
602(20) of the Act, regarding the definition of native
language , and section 607 of the Act, regarding
requirements for prescribing regulations. One commenter

expressed concern that proposed 8303.25(a)(2) would
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prohibit the delivery of services in English in situations

where the child is in either a multiling ual living or
learning environment, even if the parent wanted the

services delivered in English, or would prohibit the parent

from serving as a translator for the EIS provider.

Several other commenters requested clarification
regarding the applicability of proposed 8303.25(a)(2) in
rural areas or areas that suffer from shortages of EIS
providers. Other commenters asked what language should be
used when conducting evaluations of newborns or young
infants. Commenters also requested clarification as to
wheth er and in what manner interpreters could be used when
providing services.

A number of commenters supported proposed
8303.25(a)(2) stating that the provision would allow EIS
providers to better communicate with families and infants
and toddlers with di sabilities, and would be consistent
with 34 CFR 300.29 of the Part B regulations, regarding the

definition of native language , and section 607(a) of the

Act.

Discussion : We agree with commenters that requiring the

native language to be used in all direct contact with a
child, especially in providing early intervention services

to an infant or toddler with a disability, may not be
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necessary or feasible in all circumstances. For example, a

child may not require the use of native language when Part

C servic es are directly provided to the child when the

chil dés receptive or expressive |l anguage has
developed to indicate a clear spoken language preference.

Thus, we have not included in these final regulations the

requirement in proposed 8303.25(a)(2) th at native language

be used in all direct contact with the child. H owever, as
recipients of Federal financial assistance, Part C lead
agencies must comply with the requirements in Title VI of

the Civil Rights Act of 1964, which  prohibits

discrimination bas ed on race, color, or national origin in

programs or activities receiving Federal financial

assistance

Changes : We have removed proposed 8303.25(a)(2).
Comment None.

Discussion : To better align the definition of native

language in these Part C regul ations with the definition of
this term in section 602(2) of the Act and in 34 CFR 300.29
of the Part B regulations and to ensure internal

consistency between the native language definition in

8303.25(b) and the requirement in 8303.321 to use native
langua ge when conducting evaluations and assessments, we

have made the following changes.
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First, we added to §303.25(a) the definition of native
language for individuals with limited English proficiency
(LEP) thatisin 34 CFR 300.29(a) of the Part B regulatio ns
and we cross - referenced the statutory definition of LEP
that is in section 602(18) of the Act . With this revision,
§303.25(a)(1) provides that the native language of an
individual with limited English proficiency is the language
normally used by that i ndividual, or in the case of a
child, the language normally used by the parents of the
child, except as provided in 8303.25(a)(2). We added new
8303.25(a)(2) to provide that, for evaluations and
assessments of a child, the native language of a child with
limited English proficiency is the language normally used
by the child if qualified personnel conducting the
evaluation or assessment determine that this language is
devel opmentally appropriate for the chi
age and communication skills.
These changes do not change the long - standing native
language requirements in 8303.342, concerning IFSP
meetings, 8303.420, concerning obtaining parental consent,
and 8303.421, concerning prior written notice and

procedural safeguards. As discussed in the Analysis of

Comments and Changes for subpart E of this part, we have

added a native language requirement in 8303.404, concerning
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the general notice of confidentiality procedures provided

to parents.

Changes: We have revised 8303.25(a)(1) to state that, w hen
used with respect to an individual who is limited English

proficient (LEP) as that term is defined in section 602(1 8)

of IDEA , the term native language means-- (1) The language

normally used by that individual, or, in the case of a

child, the language normally used by the parents of the

child, except as provided in 8303.25(a)(2). We also added

a new paragraph (a)(2) to this section to provide that the

native language for an individual who is limited English

proficient means, for evaluations and assess ments conducted
pursuant to §303.321(a)(5) and (a)(6) , the language

normally used by the child if determined developmentally

appropriate for the child by qualified personnel conducting

the evaluation or assessment.

Natural environments (8303.26)

Comment  Many commenters suggested changes to the proposed

definition of natural environments in 8§303.26. A few

commenters recommended adding the phrase

settings where children without disabi
to make the definition consistent with sec tion 632(4)(G) of
the Act. Other commenters recommended retaining the

~

reference to the fAchil dés age peerso i
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Some commenters recommended replacing the wo
with Atypical 06 because the ter-ladeMmnor mal o i s
vague, and ope  n to interpretation.
One commenter recommended  providing a list of natural
environments in which an infant or toddler with a
disability may receive services. Several commenters, some
in response to 8303.26 and others in response to §303.126,
recommended a dding specific examples of settings to
8303.26, including Early Head Start or child care programs,
day care, play groups, churches, grocery stores, parks,
public libraries, community settings, and settings where
parents with infants and toddlers with simil ar disabilities
gather.
Two other commenters recommended the definition
indicate that a clinical setting could be the natural
environment, particularly when the service requires the use
of specialized equipment that cannot be transported to the
c hi I d o me. Done commenter expressed concern that
mandating services to be provided in settings where non -
disabled children are present may suggest that the
alternative is less than acceptable. Another commenter

recommended that the definition of natural environm ents

require that services be provided within family routines

and activities and opposed identifying specific settings.
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Discussion : Three sections of these regulations describe

natural environments requirements that apply to States

receiving funds under P art C of the Act: 88303.26,

303.126, and 303.344(d)(1). We address comments that

relate to 8303.26, regarding the definition of natural

environments |, in this discussion section. We address

comments that relate to 8303.126, regarding the
requirements rel ated to natural environments in State

applications, in the Analysis of Comments and Changes for

subpart B. Finally, we address comments that relate to

8303.344(d)(1), regarding the requirements related to

natural environments for IFSPs and IFSP Team decis ion -
making processes concerning appropriate service settings,

inthe  Analysis of Comments and Changes for subpart D.

The definition of natural environments in 8303.26

remains substantively unchanged from current 8303.18 and is
consistent with the language in section 632(4)(G) of the
Act, as well as the following statutory sections:

Section 635(a)(16) of the Act, which is reflected in
8303.126 and requires that the Part C statewide system
include policies and procedures to ensure that, consistent
with sectio n 636(d)(5) of the Act, to the maximum extent
appropriate, early intervention services are provided in

natural environments and the provision of early
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intervention services for any infant or toddler with a
disability occurs in a setting other than the natu ral
environment that is most appropriate, as determined by the
parent and IFSP Team, only when early intervention cannot
be achieved satisfactorily for the infant or toddler in the
natural environment.

Section 636(d)(5) of the Act, which is reflected in
8303.344(d)(1)(ii) and which requires that an IFSP contain
a statement of the natural environments in which early
intervention services will be provided appropriately,
including a justification of the extent, if any, to which
the services will not be provide d in the natural
environment. Section 632(4)(G) of the Act provides that
natural environments may include home and community
settings. However, the reference to community settings was
not included in the proposed regulations. We have added a
referencet o fAcommunity settingso in A303.26 to
greater conformity with the statutory language, to address
commentersd concerns, and to clarify that th
environments includes not only the home but community
settings in which one finds same - aged ch ildren who do not
have disabilities (diagnosed conditions, developmental

del ays, or, at the St atmrslochildrenp).t i on, at
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The term Anormal 6 was introduced into the
implementing the Individuals with Disabilities Education
Act Amendments of 1991 and at that time, fAnormal o w
commonly used and accepted. However, we agree with
commenters that Anormal 6 is |l ess commonly us
have replaced the word Anormal 6 with the wor

the definition of natural environments in §303.26.

Concerning commentersodo requests to add a
settings or examples of community settings, it would not be
appropriate or practicable to include a list of every
setting that may be the natural environment for a
particular child or those settings that may not be natural

1 In some circumstances,

environments in these regulations.
a setting that is natural for one eligible child based on

that childbés outcomes, family routines, or t
the service may not be natural for another child. As

further dis cussed in 8303.344(d)(1) of the Analysis of

Comments and Changes for subpart D, the decision about

whether an environment is the natural environment is an

individualized decision made by an infantos
IFSP Team, which includes the parent. Addit ionally, a

! ead agencies currently provide data on service settings under

Information Collection 1820 - 0578. Examples of community settings

identified in response to this information collection include: child

care centers (including family day care), preschools, regular nursery
schools, early childhood centers, libraries, grocery stores, parks,
restaurants, and community centers (e.g., YMCA, Boys and Girls Clubs).
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variety of community settings exist that may be natural
environments, and we do not wish to limit the types of
service settings that the IFSP Team may consider
appropriate. Thus, we have not added a list of settings or
specific community - based settings as requested by
commenters.
We appreciate the commentersodo requests fo
clarification as to whether clinics, hospitals, or a
service provideroés office may be considered
environment in cases when specialized instrumentation or
equipment that cannot be transported to the home is needed.
Natural environments mean settings that are natural or
typical for an infant or toddler without a disability.
Section 635(a)(16) of the Act and 8303.126 require services
be provided, to the maximum exten t appropriate, to infants
and toddlers with disabilities in natural environments
(including the home and community settings). We do not
believe that a clinic, hospital or service p
office is a natural environment for an infant or toddler
without  a disability ; therefore, such a setting would not
be natural for an infant or toddler with a disability.
However, 8303.344(d)(1) requires that the identification of
the early intervention service needed, as well as the

appropriate setting for providing ea ch service to an infant
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or toddler with a disability, be individualized decisions
made by the | FSP Team based on that chil dos
family routines, and developmental outcomes. If a
determination is made by the IFSP Team that, based on a
review of all relevant information regarding the unique
needs of the child, the child cannot satisfactorily achieve
the identified early intervention outcomes in natural
environments, then services could be provided in another
environment (e.g. clinic, hospital, ser vice provider 0s
office). In such cases, a justification must be included
i nthe IFSP, pursuant to §303.344(d)(1)(ii)(A).
Concerning the comment to add a reference to family
routines and activities to the definition of natural

environments , 8303.26 allows for and supports providing

services within family routines and activities.
Changes: We have added in the definition of natural

environments in A303.26 the phrase fdor community

after Ahomed and t he-apgherdads eéb effsoanee t he phrase
Ainfamt toddl er without a disability. o We a
replaced the reference to Anormal 06 with fAtyp

Parent (8303.27)

Comment While a few commenters supported the changes to
the definition of parent , a majority of commenters did not

support the proposed ch anges and recommended that the
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definition of parent in 8303.27 be amended. One commenter
requested thatel anhome caregiverso be included

definition of parent.

Discussion : The definition of parent in 8303.27 reflects

section 602(23) of the A ct and is consistent with the

definition of parent in 34 CFR 300.30 of the Part B

regul ations. Adrde Ingt ilvneoncar egi ver so t o t hes

regulations is not necessary because when the child lives
with a non - relative caregiver, that individual is

considered  a parent under the provisions in 8303.27(a)(4).

Further, including non - relative caregivers with whom the
child does not reside in the definition of parent would not
be consistent with sec tion 602(23)(c) of the Act.

Changes: None.
Comment A few commen ters suggested that the definition of
parent include a specific reference to foster child, in

addition to the current reference to ward of the State.

Discussion : The definition of ward of the State in §303.37

includes foster children. Therefore, adding Af oster chil do
to fiward of the Stateo i n tparent dwildbei ti on of
redundant.

Changes: None.
Comment One commenter recommended that the Department

clarify the definition of parent to provide that foster
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parents, absent custody or other legal right, do not have
the right to consent to or deny early intervention

services. Another commenter requested clarification

concerning the role of the foster parent when the

biological parent is available, as well as when the

whereabouts of the biological p arent are unknown or when
the biological parent is incarcerated. The commenter also

requested guidance on how assertively the State should seek

out the biological parent to obtain consent.

Discussion : Section 602(23) of the Act provides that a

foster par  ent may act as the parent for the purposes of
Part C of the Act, unless the foster parent is prohibited
from acting as the parent by State law. Thus, it would be
inconsistent with the Act to require that a foster parent
have custody of the child, or other legal right, to act on
the childés behalf in matters of early inter
services if, under State law, the foster parent is not
precluded from serving as the parent for that child.

When more than one individual seeks to act as the
parent, 8303.27 provi des that the biological parent
attempting to act as the parent is presumed to be the
parent unless that person does not have legal authority to
make decisions for the infant or toddler concerning early

intervention service matters, or there is a judicial o rder
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or decree specifying another individual to act as the
parent under Part C of the Act. Thus, when the whereabouts
of the biological parent are unknown (e.g., cases in which
the parent is concerned about revealing his or her location
due to safety conc erns) or the biological parent is
incarcerated, but the parent is attempting to act as the
parent, the biological parent would be presumed to be the
parent. However, when the whereabouts of the biological
parent are unknown or the parent is incarcerated, and the
biological parent is not attempting to act as the parent,
an individual identified in 8303.27, including the foster
parent would be presumed to be the parent unless State law,
regulations, or contractual obligations with a State or
local entity pro hibit a foster parent from acting as a
parent.
The Act and the regulations are silent on how
assertively a State, for purposes of obtaining consent,
should seek out the biological parent of an infant or
toddler who is undergoing an eligibility determinatio n or
who has been determined eligible to receive early
intervention services under Part C of the Act. Itis the
Department s position that these regul ati ons
prescribe the efforts, including specific procedures or

timelines, that a State must ma ke in its attempts to
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contact the biological parent(s). The procedures and
timelines will vary depending on numerous factors,
including how judicial orders or decrees are routinely
handled in a State or locality, and are best left to the
State and local o fficials to determine in light of State
law and policy.
Changes: None.
Comment Some commenters asked that we clarify the phrase
Awhen attempting to act as the parento as uUsS
8303.27(b)(1) to describe the situation when a biological
or adoptive pare nt attempts to act as the parent and more
than one party is qualified under the regulations to act as
a parent. One commenter noted that keeping the biological
parent involved in decisions concerning the child is always
important because the child may ret urn to the care of the
biological parent.
A few commenters suggested that the determination of
whet her a parent is fAattempting to actodo as t
be based on a comprehensive assessment of whether the
parent is attempting to perform her or his rol easa
participant and decision - maker in the early intervention
process and not on whether a parent misses a meeting. One
commenter requested that the phrase fHattempt

parento be deleted i f specific clarificati on
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offered. Another com menter raised concerns that lead
agencies will misinterpret this paragraph to mean that
biological or adoptive parents must affirmatively assert

their rights or take action in order to be presumed to be

the parent for the purposes of this section. Another
commenter requested that the regulations reinforce the
affirmative obligation under these regulations to provide
notice to, and accommodate the schedules of, biological and
adoptive parents when scheduling IFSP meetings.

Discussion : Section 303.27(b) w as added to assist lead

agencies and EIS providers in determining the appropriate
i ndividuals who may act as a fAparento under
Act in those difficult situations when more than one
individual is attempting to act as a parent under these
regulat ions. This definition recognizes that the
biological or adoptive parent is presumed to be the parent
for purposes of making decisions for a child unless those
rights have been legally terminated or modified.
The phrase fnattempting to attstoas a parent
situations when an individual attempts to assume the rights

and responsibilities of a parent under the Act and these

regul ations. An individual may HAattempt to
parento under the Act in many situations, su
consent for an eva luation and assessment, attending an IFSP
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Team meeting, and filing a complaint. Identifying all of

the circumstances under which an individual
act as a parento would be difficult and is u
The biological or adoptive parent would be presumed to

be the parent under these regulations, unless a question is
raised about their legal authority. There is nothing in
the Act that requires the biological or adoptive parent to
affirmatively assert their rights to be presumed to be the
parent
Pursuant to 8303.27(b), unless a judicial order or
decree identifies a specific person or persons to act as
the parent of an infant or toddler, the biological or
adoptive parent, when attempting to act as a parent, must
be determined to be tohparpoSgs af PatiCtofd f
the Act and thus retains all the rights and
responsibilities of a parent under the Act, including the
right to receive written notice and attend meetings.
Changes: None.
Comment One commenter requested that the Department
remove t he reference to fiheal tho decisions i n j
8303.27(b)(1) and (b)(2), regarding individuals that may
act as the parent of an infant or toddler with a disability
for purposes of making health, educational, or early

intervention services decisions for t he child. The
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commenter stated that decisions concerning a

could cover a broad range of issues and a judicial decision

to appoint a decision - maker to make health decisions for an

eligible infant or toddler in place of the <c
biological or adoptive parent should not necessarily have

an i mpact on a biological or adoptive parent

make early intervention and educational decisions.

Discussion : We agree with the commenter that a judge may

appoint a person to make health - relate  d decisions for an

eligible infant or toddler without intending to limit the

bi ol ogi cal parent6s or adoptive parentodés rol
intervention decision - making. Therefore, we have revised

paragraphs (b)(1) and (b)(2) to remove the reference to

Aheal t besiond.

Changes : We have removed the word fihealtho fr
§303.27(b)(1) and (b)(2).

Comment One commenter recommended that the Department

clarify that a judicial appointment of a parent for the

purposes of Part C of the Act may be a temporary or

permanent appointment.

Discussion : The length of a judicial appointment of a

parent for the purposes of Part C of the Act is at the
discretion of the judge issuing the appointment, is subject

to State law, and is often decided on a case - by - case basis.
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State | aw or the judge issuing the appointment would
determine whether an appointment is temporary or permanent
and the length of any appointment. Therefore, we have not
revised the definition as requested.

Changes: None.

Comment None.

Discussion : For clarit y and to eliminate redundancy, we

have revised the definition of parent in 8303.27(b)(2) to
state that if an EIS provider or a public agency provides
any services to a child or any family member of that child,
that EIS provider or public agency may not act as the
parent for that chil d. We have repl a
intervention services or other serviec
A303.27(b)(2) with fAany serviceso in
This change is necessary to make clear that if a public
agency provides services other tha n early intervention
services to a family member of the child, that public
agency may not serve as the parent for that child.
This change strengthens protections against potential
conflicts of interest by providing that a public agency
that provides serv ices to a child or any family member of
that child cannot act as the parent under these

regulations.
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Changes : We have replaced in A303.27(b)(2) the
EIS provider or public agency that provides early

intervention or other services to a child or any family

member of that child may not act as the pare
EIS provider or a public agency provides any services to a

child or any family member of that child, that EIS provider

or public agency may not act as the parent f
Commet : Some commenters requested that the pt
serviceso as used in proposed A303.27(b)(2)
with fAchild welfare services. o0 Anot her comn

law guardians and child welfare case managers appointed by

a judge would meet the defin ition of parent because neither
Al aw guardianodo nor dchild welfare case manag
definition of public agency in 8303.30. One commenter

requested that private agencies be added to the list of
entities that are excluded from acting as a parent in
8303.27(b)(2) because private agencies should not have the
option to serve in the place of a parent.

Discussion : As discussed previously, we have revised the

definition of parent  to state that if an EIS provider or a
public agency provides any services to a child or any
family member of that child, that EIS provider or public

agency may not act as the parent for that child, which

would preclude a public agency that provides child welfare
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